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(The following in the absence 


jury.) 


THE COURT: You were late, Mr. Berger. 


MR. BERGER: Your Honor, I am sorry; I apologize 


to the Court. 


MR. LOWE: Your Hono ., I int end at this point to 


gO into some matters ebout the relevance of certain evidence. 


However, before I do that, Mr. Berger has indicated off 
the :scord thet he was suffering from an ulcer attack this 
morning and was teking some medication. Ne indicated that 
he did not désirs any postponement as a result of this, 
and I would simply like to make that a matter of record so 
that no claim is later made about this problem. 

MR. BERGER: Your Honor, I feel fine. 

THE COURT: This is the time of the year for 
ulcer to kick up, with a change in weather. 

MR. LOWE: Your Ilonor, let me just state in 


général that the evidence I am nov offering in terms of 
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relevance all relates to the question of the accumulation 
by Mr. Rosenberg of approximately 150,090 shares. All 
of the eviden relating to that is not yet before the 
Court. However, I believe a sufficient amount is, 
that I can establish the various documents which 
previously identified and authenticated 

The government will offer Xsrox copies of pages 
from Government's Exhibits 7, 7-A and 7-B, which vour Honor 
will recall were identified by Mr. Scela as the customer 
ledgers of John Maher. The pages that we will offer will 
be the paqes to demonstrate the accounts of Andrew J. 
Calvin, Fedéral Acceptance Cor! iy, Lloyd Landow, who was 
a witness here, Rov L. Patterson, who was also a witness 
here; Adam Ritter, Michael Scott and the Estate of Theodore 
Muollo; Timothy and Rose Jossin; Sid Protas, who was also 
a witmess, and I believe that is all. 


The govarnment will also offer customer cards, 


Government's Exhibits 7-C for identification, of A.J. Calvin 


Federal Acceptance Company, Roy 1... Patterson, Adam Ritter 
and Michael Scott. 

The government will also offer the following 
checks: Government's Exhibits 8 -- 

THE COURT: Patterson and Calvin. 


MR. LOWE: The Patterson and Calvin checks, 
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your Honor. 
rHE COURT: Yes. 
MR. LOWE: Also Government's “xhibits 8, 8-A, 9, | 
9-A and 9-B for identification. 
THE COURT: some of these checks go away before -4 
MR. LOWE: Your Honor, the point of i will bs 
to demonstrate that the Calvin and Petterson accounts were 
in fact at #zll times controlléd by,in effect, nominees for 


Mr. Rosenberg; and we will prove through our last witness -- 


Mr. Rosenberg and our last witness, the checks to support 
that theory which we are espousing, that at least these 
accounts wére nothing but nomines accounts. 

* 

The government will also offer, and in this 
instance we need to have a remarking done because through 
my own negligence I marked two exhibits with the same 
number. We initially identified the record of Mr. 
Rosenberg's bank account as Government's Exhibit 12 for 
identification, and by negligence I also identified the 
re*urned letter addressed to Mr. Michael Scott from my 
office as Exhibit 12 for identification. 

For the purpose of clarifying the record it 
appears to me that the best and 2asiest thing to do is .o 
change the marking on the returned letter to Mr. Michael 


Scott from Government's Exhibit 12 for identification to 
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Government's Exhibit 12-A for ideutification. 


MR. LOWE: And I will als« . Offering both of 
these documents, your Honor. 

I will offer Government's Exhibit 12-A, simply 
to prove that Mr. Michael Scott -- it is a further piece 
of eviderce that he does not live at that address in Bloom- 
field, 2 i that Mr. Protas lives in that place. 

Government's Exhibit 12, the bank eccount of 
Mr. Rosenberg, is relevant to two things, your Honor -- 
primarily these, thet the account number of Mr. Rosenberg 

endorsed on the back of various Calvin and Patterson 
checks, and as you go down, taking these checks you can 
find them corresponding by date ount to the deposits 
made into William Rosenberq's eccount. You will recall 
that Mr. Quadei from the Chemical Bank testified that the 
checks had beéeén deposited into the Chemical. ‘That is 
further evidence, we claim, to show that these accecunts 


were nominéée accounts for William Rosenberg. 
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I will also, your Honor, be recalling Mr. Charles 
Marcus. The last: time that Mr. Marcus was hers I had 
not been able to locate, and T have since located, che kgs 
in the name of Michael Scott which Mr. Marcus cashed for 
Mr. Rosénberg. Again, this is further evidence that tha 
Micha.l Scott accow was @ nominee account, 

The purpose of all of the other accounts, your 
Honor, is that the customer pages indicata deliverias out 
from those accounts of certain amounts of shares of Franklin 
Properties stock. They showed deliveries out of 8000 shares 
to Mr. Scott, 7700 -- 

THE COURT: What is the total emount? 

From the accounts the amounts either 
delivered out or in the firm trading account, because 
unfortunately I have added tham together, 44100 shares. 

We will prove through another witness that 
261,960 shares were delivered to Mr.Rosenberq by this 
witness, and that various of them wera sold through the 
Calvin, Patterson, Federal Acceptance Corporation accounts, 
all of which this witness will testify were nominaes; 
12,400 remained in the Calvin account or were deliveraiout. 
It is not clear from the entry on the page. 80,000 wers 
returned to the witmess leaving @ balance of 130,000 shares, 


which. when added to the other shere total up to mors 
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than 150,000 shares which we claim were in the custody 
and possession, or at least in the control of, 
Rosenberg. 
MR. BERGER: Your Hono, at this time I am 
not prepared to say thet the evidence being offered by the 
government is not nrobative. 
THE COURT: That's a ccod start. 


Is there any of it that canbs eliminated or any 


of it that is contained -- you havé his full bank account. 
Maybe that's Mr. Rosenberg's argument rather than yours. 
Is there any way we can block it out, or is 
there anything in there thet is going to be prejudicial? 
MR. LOWE: All it is is a lot of numbers and 
things of that nature. 
THE COURT: Doss it show an excéssive amount of 


funds? 


MR. LOWE: No, your Ho..%r. 


THE COURT: Cxartainly the parts you want to 


offer are probative. 


MR. LOWE: The largest balances I can sée aré 


a little over $5000 at anv one time. I don't sée any 


real -- there are a couple here that show $12,000. 
THE COURT: Today that. doesn't mean anything. 


MR. LOWE: There is nothing in it that I feel 
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will be particulerly prejudicial. The purposes I have ere 
to ‘emonstrate the number anc the deposit of the checks. 

MR. AIDALA: The prosecutor is trying to establis 
I believe, Mr. Rosenberc had accumulated, at the time of 
the dates in the conspiracy, approximately 150,000 shares. 
What I have been listening to, apparently 211 that evidence 
would show is that, in fact, Mr.Rosenhberg divested himself 
of that emount. In other words, the total I am given, 
these are shares that Mr.Rosenberg had sold and he had 
gotten moneys for. That certainly is not evidence of an 
accumulation. Quite to the contrary: it is evidence 
of a divestitute, and it would not bea p-obative or relevant 
and merely would be an attempt to creaté a surmise if there 
welez some nominge accounts that therefore it might be 
possible for him to get that amount. 

MR. LOWE: Mr. Aidala doesn't understand the 
point. The point is, for ¢xample, that in the Scott 
account it shows in the fall of 1975 a delivery out of that 
account of 8000 shares, and we claim that it leads to 4 
reasonable conclusion for the jury that the Scott account 
was an account for Rosenberg to deliver out -- was a 
delivery to Mr. Rosenberg -- where he maintains control 
of those shares. The same is true of the other ac~ 


counts. 
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THE COURT: It is a conclusion that might be 
reasonably drawn from the evidence that is in here, yes. 

MR. BERGER: I would like to be heard on that 
point. 

I feel that if the Calvin account, or the 
Federal account, had Franklin Properties stock in it, 
then, of course, what I said before about it being probative 
evidence, that's my position. On the other hand, if the 
government is contending th:t the Calvin account, the 
Federal Acceptance account, were nominges of Mr. Rosenberg 
and thereafter the stock, as Mr. Aidala said, was taken out 
of the account, that does not show the accumulation. That 
will show divesting himself of an interest. I don't think 


you can assume and have a fair inference that once you have 


a nomineé account and believing that account is a protected 


nomingé account, Mr. Rosenberg would the: divest himself 
again. I don't think that is a fair inference. A fair 
inferencs is that perhaps Mr. Rosenberg sold the stock, 
and T think a fair inference could be drawn from the chscks 
which would show thet money went through Mr. Rosenberq's 
account. So, obviously, it is proof of divesting himself. 
THE COURT: Why not a fair inference that when 
he got those he held them and had them in a blank name or 


in his own name, held them and could have done anything he 
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we “ed with them? That's a matter of inference that the 
jury might or might not draw. 

MR. BERGER: Not if there were checks also 
drawn from the Calvin account and shows a change from 
into cash. 

THE COURT: Maybe that's somsthing you can 
to the jury to see if the jurv can view it one way or 
other. 


MR. LOWE: Wea do claim nd admit the sales to 


Calvin and Federal Acceptance. They ere important to demon- 


strate how much of the stock remained in Mr. Rosenberg's 


control. 


THE COURT: That's something you can argue to the 


MR. AIDALA: Another item, your Honor, I think 
is Government's Exhibit 12-A, about Michael Scott. 
<eméember specificaliy questioning the witness and the 
witness testified that she had no idea of when that envelope 
was mailed out. She had not mailed it out. The fact of the 
matter is -- 
THE COURT: Is there any date on it? 
MR. LOWE: No, your Honor. However, there 
is a date on what is inside. 


THE COURT: What is the dats on what is inside? 
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MR. AIDALA: That was not offered, yeur Honor. 
THE COURT: The whole thing is to be offered? 
MR. LOWE: Yes, your Honor. 

THE COURT: It is being offered now? 


MR. LOWE: Yes. 


THE COURT: Look at what is inside hefore we see 


what go<s in. 

MR. LOWE: I would not think they would want what 
is inside to go in evidenca. 

THE COURT: What is the data? 

LOWE : February of this year. 

MR. AIDALA: It is after the indictment. Anyone 
would havé heen alerted to that fact and it is not difficult 
to understand why they would not accept that. 

THE COURT: Why, if it is subsequant to tke 
indictment, is it admissible? 

MR. LOWE: What it proves is that at least at 
that time Mr. Scott did not live there. It supports the 
testimony of Mr. Protas and also shows that the records of 


John Maher would snow Michael Scott at 100 Bellevue Tarracs, 


Bloomfield, New Jersey. 
MR. AIDALA: That's February, 1976. It is 
| 


obvious that it is beyond the data we are concerned with. 


You cannot prove that hecause on February 26 someone was 
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not acceptird the mail, that someone didn't accept the mail, 


in that name back in December. 
THE COURT: February bothers me. 
MR. LOWE: It would be impossible for us to 
have proved anything like this while the crime was going on. 
THE COURT: Except you have proved by the person 
who lived there that he wes thé only one that lived there 
at that time. It isn't sufficient. Granted you are trying 
to show it is corroborative, but there is no mail addressed 
to him. The conspiracy terminates on Yecember 8th or some- 
thing. You have your proof in. This does not add to it. 
I don't think 12-a being in Fe ruary is admissibla. 
think &verything else is. 
MR. LOWE: I think I might. argue the point, but 
I think it is a well-taksen point. 
I also agree it may not be that important to us. 
MR. AIDALA: As to the other things, he mentioned 
Mr. Calvin. I will usa nim as an example. Vhat happened 
is that we have had someone up to this point as Mr. Calvin 
get on the stand who said his name was A.J. Calvin and had 
no account at John Maher ard knew nothing of Box No. 721. 
Well, Judge, to me that means that there is no connection 
up to this point at least between that individual and the 


individual who was on the card in John Maher. That 
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individual's testimony is that he knows nothing about it. 

It will be just like if there was a name John 
Smith and we picked a John Smith out of the Phone hook in 
Denver, torado, and said, "Mr. Smith, do you know John 
Maher?" 

He says, "No." 

"Do you have a box numbered 123°" 

"HO;.” 

Your Honor, there is no connection there. The 

of the matter is that vou can do that with anyone. 


I think I read something somewhere wherelhe didn't 


Se thet name, but it is proof of nothing, Judqe, except! 


this one individual who has that name is not the 


individual on the card. I don't know how many other 
individuals in Danver -- I know of at least one other, by 
virtue of something I read, who has the seme initials, the 
Same name as Mr. Caivin, who is a relatives and may be his son |-- 
but I don't know how many people in Denver, Colorado, have 
the initials A.J. Calvin. So there has been no connection 
between that particular witness and the nam2 on any card 
that they are trying to introducs into evidence. 

How do you jump the gap? How do you say to the 


jury that becausé thisman has the same name, that he knows 


nothing about it, that that's the man whose name anpears on 


SOUTHERN DISTRICT COUFT REPORTERS. US COURLHON SE 


pq9 
the card? 
THE COURT: Without the necessity of the defendants 

taking the stand, there are cértaein ways they could show 

by their records that there was a certain Andrew J. 

Calvin in Denver, Colorado. state emphatically tuat the 

defzadants are not required to prove iunything or take the 

Stand, but when evidence comes in end it can be refuted, 

it doe not mean that the defendant has to také thea stand 

to do it, but you take chances with st. It may go to the 

Weight of the evidence as to how manv Andrew J. Calvins, 
forth, but certainly not to its admissivility. 


AIDALA: Any John Smith could be put on the 


Stand and say, "No," ane that's fine. ‘he defense must 
then put on 5000 other John Smiths. 

Your Honor, isn't the burden on the People? 

THE COURT: Yes 

MR. AIDALA: The connection must be shown. 

THE COURT: The pattern that has been shown in 

is admissible. That's my thought. 

MR. AIDALA: I respeetfully except. 

THE COURT: Is that all we have? 

MR. LOWE: I will be offering, your Honor, pursuant 
to an aqresment made with defense counsel, without calling 


witnesses involved therein, Government's Exhibit 1 from the 
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same as the last trial, records of the Holiday Inns; 


Government's Exhibit 2-A, the phone records of John Maher, 
and the line card from the lest trial. 

AIDALA: The same stipulation concerning 
mailing that we had, 

MR. BERGER: Mr. Lowe has not put on that witness 
from Leyner, Dreskin who testified as to mailing the last 
time. 

THE COURT: I think he feels he does not need 
that because of the testimony that is in ths case. 

MR. LOWE: That is correct, your Honor. I don't 


Ses any point in doing it over and over again. 


THE COURT: There is sufficient testimony in 
that a reasonable person might believa that the mailing 


in connection with this. 


MR. BERGER: I don't agree with that. 
THE COURT: Was it through the last witness? 


MR. LOWE: controller of John Maher, the 


cashitr, Mr. Scala. Je had testimony also from Mr. Noonan 


On thé point. 
THE COURT: -@ first witness, yes. 
MR. BERGER: While we are at the stipulation, 


the defense has anticipated that Mr. Lowe will agqres to 


the same stipulation on Mr. Rodman's Phone bill. 
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Absolutel' 
ERGER: And on the stipulation with 
regard to the motion made on October 20th and denied 
the Supreme Court of Kings County. 


THE COURT: The docket sheet, or whatever 


BERGER: The dockst sheet and the motion. 
evidence we had last time. 
MR. LOWE: I don't think that the documents 
regarding the Brooklyn case should go into evidence. 
I think the stipulated facts that they reflect should, 
but I don't think that thse documents should. 
BERGER: The document that did not go in 


was the actual denial of the motion. But the calendar 


that we put in last time, I do intend to put in showing 


the indictment, the date of the dismissal, and 
ail of that, the fact that it was on ths motion of thea 
People of the State of New York, and not that it was denied. 

MR. LOWE: Rather than put that piece of paper 
in for whatever else may be made of it, a stipulation as 
to the dates, various things that happened, is a substitute 
for putting the paper in. 

MR. BERGER: I would like to have the paper in. 


THE COURT: Is it here? 
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MR. BERGER: Yes. 


MR.LOWE: I will stipulate that that is the 


paper. 


MR. BERGER: 

document in which 
THE COURT: Show him what vou want to put in. 
(Pause.) 


MR. LOWE: \ have no objection to having 


this piece of paper qo 


MR. BERGER: In addition, the Stipulation that 
we had that the motion was denied on October 12th, we ara 
not putting in the document because of other matter in the 
document. 

THE COURT: chat satisfactory? 

MR. LOWE: S, your Honor. I think that thac 

satisfactory. 

MR. AIDALA: There is the other thing about Mr. 
Noonan being the informant for two years. 

MR. LOWE: What about it? 

MR. BERGER: Your Honor, wa have the letter 


the government in which the government szid he was an 


informant for two years. I think the government should 


stipulate to that. I t..ink the facts in and of themselvas 


Show that, even if he Were not an informant -- your lIlonor's 
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instructions to the jury -- even if he were not a government | 
~ 


informant in the sense that we most. of the time think of 
it, he does mest the requirem ts as set fcerth in your 
HWonor's instructions as an informant, 
that instruction is sufficient, that 
pursuant to that instruction. 

MR. LOWE: What has bothered me ebout this point 
all along is simply this: in terms is being a paid 


informant, first of all, the evidence on that is vsry 


slight, indeed. 
COURT: I don't like to cut you off, but I 
really don't think you ought to get into it. 
the circumstances of thi ISE hat that 
really should not get into it any deeper. 

MR. LOWE: My point is this: I think it is 
fair to say and to charge the jury that if they find that 
Mr. Noonan had an intsrest, they can consider that in deter- 
mining his credibility; but ' think to use the terms which 
go back to an old Victor McGlaughlin movie, terms of 
disparagement to the qeanerel public, I think it is unduly 


prejudicial in light of the fact that Mr. Noonan got a 


total of $900, a large total of which was advanced or 


reimbursement expenses. 


SOUTHERN DISTKICT COURT REPORTERS, US. COURTHOUSE 


~_ 


mkpl 
Well, except 


involves the payment of money but it 


consideratior 


which -- 


:d about. T am 
the -- I do not see any reason why you 
to the 


effect that Mr. Noonan admittad 


and having an interést in helping the 


> get something out of it 
kind of thing, but I 
is really not justif'ed. It is the 
thing else that I object to because of 
notations that go along with that term 


général public 


THE COURT: I do not buy it 


in other cases, but I won't buy 


MR. BERGER: 


other matter I rewrote my inst suction 


ing. Shall I hand it up now? 


THE COURT: Yes. 
(Mr. Berger hands 


MR. AIDALA: Judqe, 


think you ere pres: 


Your Honor, it is 


government, 


there is 


456 


"informant" not only 


involves other 


sing an issue 


the use of the 


not concerned with 


c-anot tell thea jur 
interest 


having an 


and hopi 


from the government and all tha 


the term in this cas 


term more than any- 


the emotional con- 


in the minds of the 
here, I really don' 


it here. 


Your Honor, with regard to one 


of the 24th on mail- 


to the Court.) 


one other thing 
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that came to my attention. Friday a fellow from the Check 
Cashing Service testified. Mr. Lowe had provided me with 
the name of an individual, and then Friday morning he 
informed ne that the individual's actual name was other 

9 this individual named in the communication to me. 

I wondered over the weekend how they mtained 
this checking cashim: individual. This morning I spoke to 
Mr.Rosenbeéerg, and it has béén hrought to my attention that 
months ago, while I assumed that Mr. Rosenberg and others 
were targets of the investigation, Mr. Rosenberg was quéstio}- 
ed without an attorney in the U.S. Attorney's Office, 
and what has been described to me as certain threats 
made to him, 

The information concerning this particular chack 
cashing individual was elicited and obtained from Mr. 
Rosenberg. 

Now I think, Judqe -- and to make the récord 
clear, Mr. RoSenbérg has not alleged that it was Mr. Lowé 
himself but another individual. 

The fact of the matter is, Judge, that it now 
appears to me that this evidence was or may very ‘véll be 


cr hava been illegally obtained, and the fruits of the 


poisoned tree doctrine I think may pertain here. I wished 


that had been brought to the Court's attention before [f 
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answer that we could have had motions, which should be done 
prior to trial, but it was not done. This individual did not 
testify at the first trial, and Friday suddenly appeared 
to testify. 

Based on this knowledge, Judge, I 7m going to 
move to strike his testimony. 

MR. LOWE: I have not indicated any evidence 
whatsoever on which to base any allegation by Mr. Aidala 
at this time, and I think until that time comes his applica- 
tion is not. well taken. 

MR. AIDALA: I am making an aliegation. 

MR. LOWE: Allegations are not sufficient. 

MR. AIDALA: I am sorry, Judge, this -- 

THE COURT: Gentlemen, it is now a quarter after 

This is a matter that we can iake up at another time. 
s get the jury in and finish up whet have in the 

way of testimony, and we will take this 'p <~ our recess 
and not the jury's time. 

MR. AIDALA: Exceptthat he says is going to 
recall him. 


MR. LOWE: I found two checks that IT did not ask 


him about before, that I would like him to testify about. 


MR. AIDALA: Judge -- 


THE COURT: Tt is going to be the same thing. 
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> will not change this. I will listen to you then. 
not have to listen now. 

MR. AIDALA: Except that it may be worse, it may 

compounded. 

THE COURT: What is it -- two checks, and maybs 

on the cther? 

MR. AIDALA: Judge, we will stipulate, if he 
testified, that he would testify that these are the two 
checks. 

the two checks? 

(Mr. Lowe hands to Mr. Aidala.) 

MR. AIDALA: Without waiving our 

THE COURT: I understand. 

MR. LOWE: You ar2 prepared to stipulate that Mr. 
Marcus would testify -- 

THE COURT: That he cashed thé hecks in the 
sama manner that he did for Mr. Rosenberg. 

MR.LOWE: Yes, to Government's Exhibit 10 for 
identification. 

MR. AIDALA: Is that what he would so testify to, 
Mr. Lowe? 

MR. LOWE: That is what he will so testify to. 


MR. AIDALA: Then I will accept his representa- 
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MR. LOWE: Fine. 
THE COURT: All right, bring the jur 


Who is your next witness? 


MR. LOWE: Mr. Robert Sunshine. 

THE COURT: Mr. Sunshine on the stand. 
(Jury in box.) 

THR COURT: Good morning, Jurors. 


JURORS: Good morning. 


THE COURT: We areé waiting for the witness to be 

produced. 
The government calls Mr. Robert 

Sunshine. 
moO R 2 2 2 SUNSHINE, called as a witness by 

the government, being first duly sworn, testified 

as follows: 

SXAMINATION 


LOWE : 


Q Mr. Sunshine, do you know the defendant in this 


Mr. William Rosenberg? 


A do. 


Do you seé him here in courtroom today? 
¥ées; sir, ££ do. 


Will you point him out for the record,please? 


HN2 is the gentleman in the tan coat and -- 
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MR. AIDALA: We concede the identification, 


THE COURT: All right, identification conceded. 


Mr. Sunshine, how long have you known Mr. Rosan- 


Approximately six years. 


what is the nature of the 


ship you have had with him over that period? 


A With him as a stock broker on behalf of 


myself 


and a company which I have beén involved with over that 


period of time. 


(9) Are you familiar with 


| 


a compeny known as Franklin 


Propertiss, Inc.? 
A 


Q if anything, is your relationship to that 


company? 
A Well, 


primarily a business adviser. At one time 


an officer for a short period of time. 


Q Have you had either a direct or beneficial interes 


in any of the stock of Franklin Properties, Inc.? 


A Yes, sir. 


QO So that the jurv understends, would you explain 


the difference between a direct interest and a beneficial 


interest? 


A Well, as I understand it, a direct interest would 
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18 
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be an interest -- the interest in stock which I would own 
personally. 


A héneficial interest, as I understand it, would 


be stock in which perhaps 2 member of mv family owned tha 


stock or someone of a close nature ofthat kind. 


9) Mr. Sunshine, do you know the meaning of the 


term "nominee"? 


A ¥46,;--sis. 
Q Will you tell ths jury what thet means? 
A My understanding of that term is a stock in some- 


oneé élss's name which is actuelly yours. In other words, 
you nominate that person to hold the stock in his name, 


but it is actually yours. 


18) DO you know a person named Andrew J. Calvin? 

A Yes, I do. 

2) Is ks also known as A.J. Calin? 

A ¥es,. Sik. 

0 Where does hs liva? 

A He lives in Denver. 

@) Do you know his address? 

A Not offhand. It. is in the northeast area of 
Denver. 


.@) Do you know a person named Roy L. Patterson? 


Yes. 
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he also known as R.L. Patterson? 


Where does he live? 
He lives in South Denver. 
Are you familiar with a company known es Fedaral 
Acceptance Company? 
A 
Q Were those persons and thet company nominees 


purpose of holding the stock of Franklin Propertiss, 


A I would say so, yes. 


For whom were they nominees? 
besically for me. 
Anyonse else? 
A Not to my knowledge, no. 
Q Did you ever discuss with Mr. Rosenberg those 
nominees? 
A Certainly. 
9) Did Mr. Rosenberg have any interest in the 
accounts of those three names? 
MR. AIDALA: I will object to that. That is 
a conclusionary term. 
THE COURT: No, I will permit it. 
You may answer, 


THE COURT: You said Mr. Rosenberq had some 
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COURT: What was that relationship? 


I would send stock in those names 


to Mr. Rosenberg. 

For whet purpose? 

Well, for their accounts, for the purpose of 
And what would be done with the proceeds? 


A Well, for aperiod of tima Mr. 
divided the proceeds on those. Therea 
what was done wit -ha proceeds. 
(Mr. Lowe hands to the witness.) 
Q Mr. Sunshine, directing your attention to a book 


which has been markea Government's Exhibit 13 for identi- 


fication, can you identify that book? 


A (After examining) I use glassés, find, as. 


get older. 


This is a personal ledger book of mine. 


Q Directing your attention -- heave you had oc~ 


casion over the last. several] days to review that book 


end the information contained in it? 
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Yes, sir. 


And did you make a summary of certain facts that 


are contained in that book? 

[I did. 

Directing you: attention to Government's Exhibit 
identification, which is annexed to the book, did 
that down? Did you write this information con- 

hat document? 

t asa. 

Q And does that ref 
formation contained in your ledger 

cértain information. 

(9) And specifically, without telling us the number 
or anything that is written down thers, what information 
did you make a summary of? 

A I made a summary of the shares of Franklin stock 
sent to Mr. Rosénberg. 

Q And is that the information that is contained on 


Government's Exhibit 13-A? 


LOWE: Thée government offers 13-A 
(handing). 


AIDALA: Judge, undér the rules of evidance 


it is inadmissible; 
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1006 -- Rule 1006. 
AIDALA: tr object tothis. 
COURT: Do you want to sée Rule 1006? 
ect to the introduction of 
paper with some writing on it. 


Your Honor, basically 


is that it is not e summary as set forth in 


a conclusion, so it does not. show in summarized 


what was taken into consideretion to arrive at the -- 


Do you want to look at Rule 1006? 


THE COURT: ave it there? 

AIDALA:Yes, your Honor. 

THE COURT: I think you should take a look at 
this. Yes, but take a look at thi too (indicating), 
and then take a look at Rule 1006 (handing). 

BERGER: i aqree that this is the rule, 
but what I am saying is that that document does not meet 
the rule 

COURT: - is calculation. 

ATIDALA: Especially the last -- 

COURT: - is a calculation. 


AIDALA: Especially the last part of the 
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THE COURT: Wa I disaqree with you qentlem 
based on Rule 1006. 


R. AIDALA: Your Honor, the last part of the 


rulé sets forth the prerequisite before that is done, 


namely, and that has not been done. 


your Honor will recall, at 


a luncheon to the discovery 


availed 
opportunity. 
MR. AIDALA: Judqe, we were and I don't 
recall ever secing that. 
THE COURT: ‘ i is here if you want to 


look at it, the ledger is here If you want to do that, 


it is available. 

MR. AIDALA: In addition, Judga, I will object 
on the further ground that there is no time period. Is 
this a matter of years or months or days? 

THE COURT: Maybe that will be developed. 


(Government's Exhibit 13-A received in 


evidence.) 
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« BY MR, LOWE: 
1 | 
- I! 
do |i O Mr.Sunshine, after delivering the number of 
. 4 Shares referred to in iovernment's Exhibit. 13-A to Mr. 
0 Rosenbsrq, did you receive any shares back from him? 
6 Vn "ee 
4 A Yes, sir. 
‘ @) Now many shares did you recélive back? | 


object unless a time périod 


1} i THE COURT: Al] right, éstablish a time period, 


Or these transactions. 


a Over whet period of time did you deliver this 


Certainly. 


A (After examining) Roughly from June of 1974 to 


| 
19 | Q When did you receive back the amount of stock 
' 
| 
} 
2 | that you got back, approximately? 
21 A [ would say approximately the Fall of ‘75, 
And how many shares did vou receive back? 


A Somewhat in excess of 80,000 shares. 


a | Q 


How much in excess of 80,000? 


It would be between eighty and ninety thousend 
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writing that 


On 


LL 
n 


it over te 


tiated with the 


sameé 


it was returned. 


0 Returned to 


THE COURT: 


Is 


when you turned it over 


m 
T! 


IE WITNESS: 


MR. LOWE: The 


(handing). 
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your attention to 


do vou recodn 


handwriting. 


> 


first come upon that 


in 


Denver. 


ept it until the time 


the 


to 


office for 


you? 


until you turn 


it in the same 


transfer aqent? 


It certainly was. 


government offers 
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document? 
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was 


and 


ed it to 
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it was 


in evidence 


xX 


16 
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MR [IDALA May I have 
THE COURT rés. 


thing written on this doc 


handwriting of Mr. Rosenberg 


xamining) No; 


A (After 


the top is in my handwriting 


Savin 


Thoss were the directio) 


agent in accordance wit! 


I do not sée any relevancy to that 


(Witness 


the pencil 


m goi , to object 


that, 


hands to the Court who 


your Honor? 


sunshine, that every- 


your opinion in the 


notation at 


and Reissue. 


1 "Cancel 


is that I qave to the 
to that. 
document. 


please? 


examines.) 


MR. AIDALA Especially the date thereon, and 
the year. 
THE COURT: No, I will receive it. 


(Government's Exhibit 1 
evidence.) 

DIRECT EXAMINATION CONTINUED 

BY MR. LOWE: 

Q Mr. Sunshine, I would 1 


tantion to Government's Exhibit 8- 
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Government's Exhibit 9-B for idantification (handing), 
and I direct your attention specifically to the back of 
each. 
(Witness examines.) 
Who put the endorsements on those checks? 
tT did. 
How did you receive those checks? 
Through the mail. 
From where? 
From Mr. Rosésnberg or John Maher. 
MR. AIDALA: I ask -- did he correct his answer? 
COURT: He said from John 
WITNESS: Yes, sir. 
.@) The second endorsément on those checks, Mr. 
Sunshine, what is it? 
A The endorsement is for a deposit to Agency Compan 
On both checks. 
Q What is the Agency Company? 
A That is a company with which I am associated. 
@) Directing your attention, Mr. Sunshine, to the 


first page of what has been marked as Government's Exhibit 


7-C for identification, I ask you to le : at that -- just 


yourself, and when you ara finished looking at that let 


0W When you are finished (handing). 


SOUTHERN DISTRICT COU. REPORTERS, US COURTHOUSE 


Sunshine-direct 

(Witness examines.) 

The first pege only? 

The first page only. 

*irst of all, let me ask you this: does that 
refresh your recollection as to ths address of Andrew J. 
Calvin? 

A I didn't notice that, I am sorry. 

(Mx. Lowe hands to the witness.) 

(After examining) Not as -- yes, it does. 

What is the address? 

3340 Ivy Street would ba th -asident address. 


Who signed that card? 


Directing your attention to the second page of 


Government's Exhibit 7-C for identification, who put the 
Signatures on that card (handing) ? 
A (After examining) I'm sure that I signed Mr. 


Calvin's name. The other I am not sure about -- that's my 


it your dauthtex's signature? 


A ; bs Sure. [t. could be, or I may have 


Signed it. 
Q Now if I might: direct your attention to Govern- 


ment's Exhibit 13-cC for identification (handina). 
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Do you recogniza the handwriting on thet piece 


Whose handwriting is it? 
Mr. Rosenberg's. 
How did you first come into possession of that 
of paper? 
A It was forwarded to me by him. 
Q How did he come to forward you that piece of 
paper with that information on it? 


A At. my request. 


What did you request him to do? 
To gives me an accounting of our affairs. 
Relating to what? 
The acquisition end sale of 
And as a result, after thet 


received that piece of paper in the mail? 


¥éo:..6425. 


MR. LOWE: The government offers 13-C for 


ideutification in evidence (handing). 


MR. AIDALA: Judge, I see that this is a year 


and a haif prior to the indictment. 


THE COURT: Do you object to it or not on the 
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AIDALA: {[ object to that. 


COURT: Solely on the basis of the date? 
ATIDALA: And the relevancy to the charges 
this case, 
THE COURT: Let me see it, please. 


Aidala hands to the Court, who examines.) 


COURT: Overruled, Tt. will be received in 


(Government's Exhibit 13-c received in 


evidence.) 


LOWE: 

Q Mr. Sunshine, how long have you been associated 
with Franklin Properties? 

A May I explain? Si its inception -- 

THE COURT: Can't you give us a data? 
WITNESS: Well, I can give a date, but there 

Was a predecessor company which became involved with 
Pranklin Properties, and I was involved with the predecessor 


company prior to its association. That would have been 


1968 -- no, 1967. 


Properties at least then, since 1967. 


A 6a; Sit. 


Q And you have been involvsd with the Franklin 
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Q And are you familiar with the business and 
operations of Franklin Properties? 
A a5, Gir. 
O Mr. Sunshine, when was the 1 
Franklin Properties showed an annual profit? 
MR. AIDALA: Objection as irrelevant. 
THE COURT: T will permit it. 


et profit? 


doubt thet it ever did. 

MR. LOWE: I have no further questions. 

THE COURT: Mr. Berger? 

MR. AIDALA: Judge, I would think counsel should 
have time to examine that ledger book before beginning cross 
examination. 

I do not object, your Honor, providing 


it is ciearly understood that this book has heen avail- 


for their inspection since Fridav. 


AIDALA: Judgs, I -- 
THE COURT: I don't want to hear anything further 
Is that the first area that you want to get 


into, Mr. Berger? 


MR. BERGER: That will be the first area that 


I would go into. 
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L 


THE COURS: All right, members of the jury, wea 


taka a recess -- th duration of which I cannot tell 


but we will take \ hack as : as W Relax 


18 comfortable 


(Recéess.) 
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THE COURT: Bring the jury in, 
(Jury pres 

THE COURT: lic, Rergqer? 

PERGER: have no questions, 


COURT: Aidala, 


AINDALA: May I have Government's 
‘Xhibit 13A? 
(Pause, ) 
CROSS PXAMINATION 
BY MR, AIDALA: 
@) fr. Sunshine, when did you come up with 
this figure that's listed on 13A? 


That would have heen just this last Thursday 


night, T believe, 

(@) Where did you come un with that fiqure? 

A It was in the office of the Unitec States 
Attorney, 


@) Who was present at that time? 


A I believe llr. Lowe and the vounq lady, and 


there may have been one or two other people thern, 
I was given the ledger and the figure and this document 
to come up with. I don't remember it was in their 


presence or not. 


@) You said you were qiven the figure? 
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{ was given the ledger 
up with the fiqure, 
' } 


0 You made the calculation? 


THE COURT: You were given the ledger, 


and you came un with the calculation? 


The ledger you are referring 
is that correct? 
4@8, 8iYrs 
(a) ould you be kind enough to tel} 
you started keening that ledqer?2 
You mean insofar as Mr. Rosenherg is con- 
cerned, 
‘@) When did you start keeping that ledqer? 
One step at a time, please. 


I don't recall the date. 


Do you recall the year? 


I'm sure 1974 or prior to that, although 
I would assume thatsome of the Previous years are not 
here because there were no lonter currentthinygs that 
I'm working with. 
‘e) What neriod of time were vou asked to 


calculate the figure for? 


SOUTIIERN DISTKICE COURT REPORTERS, US COURTEIOUSE 


Qo 


~ 


20 


21 


25 


479 


pya3 Sunshine=-cross 

A For who? 

a) Por tir. Rosenberq, That's the only one 
we are interested in. 
The entire period of time I helieve that 


we were doing husiness together. 


@) That was prior to 1974, is that correct, 

A Well, ves, but this only renresents the period 
relating to this transaction with fir. -- we had other 
transactions prior to this as far as Pranklin Proper- 
ties is concerned, 

2) Can you tell the jury the date, the heqinning 
date and the final date, that that fiqure represents? 

A It represents 1974 and 1975, 

Q Can you tell us when in 1974 to when in 
1975? 

A It would appear from June of 14 to May of 
aff 5 

9) What day in May of '75 was the last time 
that you sent any stock to he sold by John Maher? 

A I didn't say that that was the last date 
that I sent stock to John flaher, That's what is 
reflected in the ledger. 

0 I'm talking about the ledger. I am directing 


my inquiry to the figure vou came up with. 
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to him 
1fter that. 
@) Is 


[t's not included 


figure on to 


to go through 
that ledger :] figure that vou cam 
an accurate reflection of what 3; containe: 


ledger, is that right? 


stock sent to lir. Rosen- 


berg afterwards, That's what I am trving to tell you, 


trying to ask you what else did vou use 


tha figure he 


that Sides that lecend. 


f 


refresh my recollection? 
you need it to be refreshed at this time? 
I can tell vou exactly, 
What else did you use? 
Mv memory, 


Would you he kind enough to poir 


first entry in that ledqend in June of 1974 -- kindly 


put those papers in your pocket and look at the 
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sold? 
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bery's direction 


was sent 


volved in 


Was returned by 


he asked 


certificates 


direc 


one 


that 
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Certainly. 


Vould 


figure 


Here it is. 


June 1974, 


17, 


How much John Maher to 


On that date there was sent at 


Shares and at his direction 


10,000 


-ly to an » and that 


of the other gdvernnent exhibits. It 


tir. Rosenberg to me and at his request 


it he }broken dow: into ten 1000-share 


and returned tomorrow to Haher at his 
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words, there \ 


and 
iccounting 


le 


you Say any shares 


you sent to him, 


would appear for 1e J. Calvin 


account, 
29000, N00, 
see a name Rickey, 

A That was the nam 


i 


That was a noninee's nane. 
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Not one of mina, 


And you say 


tha : 


rathe 


it would be bstter to the word 


usé 


negotiable stock. 


totals 


Plus 


)0 on June 


10,0 


10, it would appea 


Now there notations here 


amounts money? 


A 


that indicate moneys that 


you 


Back from Mr. Rosenbarg? 


From Mr. Rosenberg. 


y . + > 
res, Sik. 


And those wre moneys tha t were rece 


virtue of ' fact that stock you 


is that correct? 


A Yes, and I would remit a half to 
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indicating 


received? 


-ved by 


sent to him had been sold; 


him. 


Sunshin 


to 


longer held those shares, 


th: 


A I would 


1974; 


correct? 


A 


Well, her 


This apparertly has to do with ¢ 


Q Was thet transacti 


« 


were to be acquired in 


exchanges 


éré it is indicated, for ex: nple, the figure | 
} : 
amounts here -- thet indicates that you did receive payment 
{ : : 7 : 
for the stoc that you had sent to him, is that right? 


A Yes. 
. | | 
b | 
So that, in other words, certain thousands of 
" 
i 
Shares had been sent to him and you received the money 
4 
for the sale of those stocks, would you assume that he no 
9 


them 


assume so. 
ll | oF 
0 Right. 
i2 || 
i A Unless hs paid for 
13 | 
O Well, you had no reas 
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at correct? 


himself. 


son to -— 


believe 


! S50 thet on this page at least there is evidence, 
16 | 
based on your notations, that the stock was sold and you 
17 | : ; , : 
| received moneys, and it is reflacted as it is reflected on 
18 || 
that page, is that correct? 
19 . 
| ai Yés. 
20 
O Now would you go -- that takes us up to July of 
i 


-é is some more (indicating). 


shat Eqlowski business. 


on whereby certain assets 


for 
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2 A No, sir. 

3 @) Well, can you tell us, then, what that was, do 

4 | you remamber? 

5 A Well, T tried to ¢xplain befors that I sent Mr. - 


6 Q Is that the explanation, that. you sent directly 


q to Eglowski -- 
8 | A It came back. 
9 QO -- and it was returned? 
10 A Yes, sir. 
1] 
12 
13 | 9) That is Juns of 1974, is that right? 
14 A That is arene 
15 | Q Can we add up the total that is reflected on 


that page? 


17 A (Aftsr examining) It looks like 10,000, 18,000, 


8000, 2000, 2000, 1000, 1000, 2000, 1000, 1009, 1000. 


19 (@) If my arithmetic is correct, that is about 


21 A Yes. I am sorry, there arse no totals on here. 


All right, if I am wrong, you can tell me. 
There are also many figures that are listed here, 
is that correct? 


A Yes. 


Q Can you go beyond July of 1974? 
| A Héré we come to the Calvin account. 
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Q Anu the word “received; does that indicate that 
you received monsy? 

A 

@) And am I correct that for every ste 18 
amount of stock that you sent, there is a notation corres- 
ponding to the amount of money you received when that stock 
was sold by John Maher? 

A No, sir. 


Q Am I missing something? 


A No, sir. There weré stocks sént over a period 
of time and moneys received back for a lesser emount of -- 
reflecting a lesser amount of stock than was sent. 


Q In eather words, you réceived this amount of 


money on or about the date indicated on here -- 


A Yes. 


Q - is that correct? 


Q And as I am looking at it here, ths larger amount 
of stock sent, it appears that there is an amount -- 

A Oh, I am incorrect. The figures which I gave 
you are whet is reflected as being sold, but you will 


notices here is a figure -- these are the shares that were 


sent, and at the top I see a notation "50,000 shares." 


So here there were -- oh, this was my running balance, 
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you see. 10,900 -- thank you for refreshing me -- there 
were 50,000 at that time; 10,000 was sold, leaving a 
balance of 40,000 shares of the fifty, and for the 10,000 
[I received a thousand dollars which I paid nim hack half. 


Fine. So this is your running balance; 


Roughly. 
So that as of Julv 17, there or shortly thereafte 


in 1974, where you start out with 50,000, it wound up as 


only 2000? 


A No, 8200. 


QO And then there is 2000 here? 
A I must have sent him an additional 2000. 


Q So from all the thousand’ that we mentioned 


before, by the end of July, 1974, there were only about 
8200 that were still outstanding at Jokn Maher -- 

A In the Calvin account. 

2) Right; fine. 

Now would you do the same -- 

A TE Wad “try. 

Q -- try and do the same thing -- I would assume 
that would hold true for the other accounts here, too. 

A I don't think it's in as qood -- 


(After examining) Yes, this one would be. This 
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was the Patterson. 

9) And for Mr. Patterson would the same thing be 
true? 

A We start here with 50,000 and we wind up with 


24,500. 


Q And that is in August of 1974; correct? 

A Yes. 

@) And there were more seles efter that? 

A Apparently -- not in the Patterson account. 
Q Not even in 1975? 

A L. don't refiect: tt; no; no. 


@) Then you do not know whether there were sales 
or not, according to the records. 

A It is certainly not reflected here. 

Q It is not reflected. As a matter of fact, 
wes that ons of your main reasons for asking Mr. Rosenberg 
to send you an account so that you would know and bring 
your records up to date? 

A That -- yés. 

Q ‘And so if there were stocks sold from that 
24,500, from 1974 until May of 1975, your records would 
not accurately reflect that? 

A Well, because I didn't receive an account. 


0 Right. Now would you take whet you say is tha 
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1974? 


sold? 


proceeds? 


end? 
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THE COURT: You 


Shares in the Calvin sgccount were 


499 
are talking about the Calvin 
there | 


THE WITNESS: It would appear 8200 shares. 

THE COURT: 8200 shares? 

THE WITNESS: Yes. 

THE COURT: That is what vou had at the end of 
THE WITNESS: That would be July of 1974. 

THE COURT: July of 1974. Some skarées had bgéen 
THE WITNESS: Yes, they started with 50,000. 
THE COURT: In Calvin's name? 

THE WITNESS: Yes. 

THE COURT: And you recsived 50 per cent of the 
THE WITNESS: Yes. 


THE COURT: And the 820u shares you had at the 


THE WITNESS: 


Yes. 


THE COURT: Did you return them to Mr. Tosenberg? 


THE WITNESS: No, sir, he had them. 


THE COURT: Oh, he had them? 
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THE WITNESS: Yeas. 
THE COURT: He had them at all times. 


| 
THE WITNESS: Yas. 
’ 
@) In other words, that is what was left from the 
original amount? 
A Yes, we started with 50,000. 
9) By the way, when you compiled that figure of 
200,000 you added the large figure, the original amounts 
that you sold him, isn't that correct, that you sent? 
A Well, all of the shares that were sant to him 
weré compiled -- 
Q In that. figure. 
A -- in that 200,000 figure. 
THE COURT: 261,000? 
THE WITNESS: Yas, sir, 
THE COURT: And of those eiqkty or ninety thousand 
wére sold? 
MR. LOWE: I believe his testimony was that 
eighty or ninety thousand were returned to him. ° 
THE COURT: Returned to you? 
THE WITNESS: ¥68, 8if. 
Q In other words, an example of the 8200 of Calvin's 
stock which had not been sold -- do you follow mé so far? 


A I don't know whether they were sold. ’ 
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Q Well, so far as your records were concerned, 
they were not sold; nevertheless eighty or ninety thousand 
Shares of Franklin were returned to you? 

A No. 

2) Well, let us take it this way, with Calvin your 
records indicate that there were 50,000 shares sent to John 
Maher? 

A Of which he retained 8200 shares. 

Q Correct. So to put it another way around, 
42,000 shares or thereabouts had been sold and you received 
the proceeds; correct? 

A Yes. 

9) Now in addition to recsiving proceeds for stocks 
that had been sold you also eventually received back from 
John Maher actual shares of stock, namely, about eighty or 
ninety thousand, ic that right? 

A I think you are confused. 

Q Well, that is what I thought had bsen represented 

THE COURT: No. 

Q Let me ask it this way: had shares of Franklin 
Stock been returned to you? 

A Not out of this group. That's what I am 
trying to explain to you, sir. 


Q Did you have any way of distinquisking what 
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2 | group ~- okay, I will withdraw that. Not out of Calvin's 
3 ! group? 
4 | A Not Calvin's or Patterson's or Federal, 
’ 
5 THE COURT: Not out of these? 
6 THE WITNESS: Not out of this stuff. 
7 0 Arewe finished with Calvin, that there were 8200 
8 | outstanding et the end of the time period reflected in your 
9 ledger? 
10 A Uh huh. 
11 Q Now, Mr. Patterson you had indicated thera was 
12 | a certain amount outstanding, and you had asked for an 
13 | accounting of that:. Which is the other account? 
4 | A There were three accounts. 
15 Q What was the third one? ° 
16 A Federal Acceptance Company. 
17 Q And what was the total amount of shares not 
18 accounted for by John Maher, according to your records? 
19 A It would be easier if I could look ata synopsis 
2 and tell you -- 
21 9) Well, I am asking you to take a look at the actual 
22 book. 
23 A (After examining) Okay. Do you want me to add 
%“ it. up? 
25 There is 11,960 shares. That is approximately 
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twelve, plus 6500, is 18,500; plus approximately 5500 would 
be 24,000 -- 25,300, approximate.y, total. 

Q What doés this indicate where you put down 
"Received" a certain amount of money? 

A This is what 1 received from Mr. Rosenberg for 


a stock sale. 


9) This is the total amount of shares sent to you? 
A No, no. 
Q Excuse mé. Thess arée the total amount of shares 


you sent to him under this account? 


A Yas -~ no, no. There is an additional 21 times 


100 -- wt t would that be? 
THE COURT: 2100. 
ss 


A (Continuing) 2100, and one times 50, so it 


would be 2150 sént in that account. 


Q Plus certain stocks were sold. 
A Yes. 
Q Now you have a figures here which reflects the 


amount that was sold from there? 

A 6700 shares. 

Q So, in other words, you have to subtract the 
6700 shares from that amount. 

A Yes, air. 


Q And in coming up with the compilation that you 
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2 did of ths 200-and-some-odad thousand, am T correct in 

3 saying that you did not subtract from that amount the 6700 

4 || Shares here? 

5 A You are not correct -- 

6 Q Let mé ask you here -- ' : 

7 A Wait a minute -- 

8 0 Let me ask you the question, okav? 

9 A All right. 

10 Q You had an account such as Calvin. Let us go back 

11 || to Calvin's account. 

12 A Wouldn't it bs easier for vou, sir, if I tried to 
@ 13 || €xplain the separate transaction? 

14 9) Well, I want you to go to your records that you 

15 | uséd to come up with that figure -- all right? 

16 A Okay. 

17 Q Pine. Now will vou go to M-. Calvin's account? 

18 A Yes. 

19 Q In Mr. Calvin's account your records indicate 


2 || there was a total, I believe, of 47,000 shares sént to John 


21 Mahér; is that correct? 
22 A No, we show 50,000. 
23 Q All right, 50,000; in addition to which your record 


2A | show that there were about 8200 shares left. unaccounted for. 


a 
25 A That is correct. 
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2 Q When you compiled the 200,000 fiqure, what I am 
3 i asking you -- 
4 || A No, that would be the aross. 
| 
5 | 0 That is what I am asking vou. When you added in | 
i ra : : 
6 | the 50,000 you did not deduct the 43,000, approximately, 
| 
1] 
RB 4 from that. 
8 | A That is correct. 
9 9 So that figure that the U.S. Attorney introduced 
10 | in evidence is not an accurate reflection of the amount of 
ll | Shares that were still] outstanding and unaccounted for by 
12 || your records but rather -- 
| 
13 MR. LOWE: We never claimed it was. 
4 | Q -- but rather, it merely reflects the total 
, s 
15 amount of shares that you went to John Maher over a period 


17 


16 of time; is that correct? 
A Actually, it doesn't reflect that either, 


3 18 because there were additional shares sent to him. 
19 | Q Now, are those the three accounts in this ledger? 
20 A Yes, sir. 
21 MR. AIDALA: May I have ove moment, your Honor? 
22 THE COURT: Yes. 
23 (Mr. Aidala confers with Mr. Berger off the 
24 record.) 
25 Q Is it not correct, Mr. Sunshine, that you do not 


SOUTHERN DISTKICT COURT AFPORTERS, US. COURTHOUS: 


a 


10 


ll 


12 


14 


15 


16 


17 


18 


19 


21 


2A 


| nd 


MUlMowIATOwWCLOSS a 


kp Sunshins-cross 496 
know of your own knowledge how many shares of Franklin 
Properties stock that you had sent to John Maher still 
remained in John Maher's name as of May of 1975? 

A That is correct. That is why I asked for an 
accounting. 

9) By che way, did the U.S. Attorney or enyone in 
his office show you certain records of John Meher rezlating 


to Franklin Properties stock? 


A Not that I can recall, no,sir. 

Q Well -- 

A Except perhaps in checks. 

@) Isn't it so, when you testified on direct examina- 


tion that your testimony was to the effect that the 200-plus 
thousand figure you came up with was a figure which you 
reflected by what was contained in that ledger in front of 
you? 

A I don't think I testified to that exactly, no. 
My testimony, sir, wes that based upon this ledger this was 
the figure that I came up with. 

Q In other words, if we were to add up the three 
totals, gross of the three accounts thet you referred to 
in that, wea would cone up with 260,000, is thet correct -- 


yes or no? 


A My answers to you were that there were two separat 
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to 


matters -- this which involved the three acconts plus 100,000 
3 | shares sent to him, plus 40,000 shares sent to him, and an 
4 | additional, I believe, 16,000 shares sent to him, and an 


additional 5000 shares sent to him that are not reflectad 


| 
6 in these three accounts. 


~ 


12 


13 | 


14 


15 


16 


17 


18 


19 
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9) Nay it have the recaipts for those 


» Please? 


Oo you have then with you or did you give them to tue 


United States Attorney's office? 
ee 

A The receipts for the sv. ck sent? 

Q I want to see sonething that reflects that you 
sent that amount to them. 

A I don't think I ever received receipts from 
Mr. Rosenbera. That's why I asked for the accounting. 
Tt was the 109,000 shares; that was when he sent the 80-< 
odd shares hack to me, 

0 You keep pulling out that niece of paner -<- 


A You asked me to see if I have something, 


| 
| 
2) Is this a piece of paper you have recently 
made un? 
A No, sir. 
Oo Now long ago did you mate that un? 
A Do you want me to look at it? 
9) Do you need to refresh your recollection 
as to when you made that up? 
A Yaa, #ifs 
9) Go ahead? 
(Pause. ) 
A This was a copy of a letter which I went << 


I ask you not to read it. 
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2 A You want to know the date of this? 
3 (a) Does thet refresh your recollection as to 
4 when you made that item un? : 
5 A Yes. 
6 | a) What is your answer now? 
7 A January 20, 1975, 
8 9 You said you sent certain stock and re- 
9 | ceived hack ahout 80 to 90 thousand shares, is that 
10 correct? 
: il A ~eS; ix. 
12 | Cc Is it not a fact that in compiling that 200- yg 
¥ 13 plus figure you ade:4 in the total of 100,000 shares of 
: 14 | stock you say you sent? 
15 A That's right. : 
16 9) You didn't subtract the 80 or 90 thousand 
7 shares? 
; 18 A I was not asked. ® 
. 9) Did you understand the purpose of the United 
20 States attorney in asking you to come up with that 
21 | figure? : 
22 A I don’t understand the purposes of the 
“ | ed States attorney in connection with most anything, 
24 | truthfully. 
25 


Ny answer to that is no, I did not. 
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a) I believe vou testified that even as to 


that 190,000 shares, that you cane up with that figure 
based upon your memory, is that correct? 

A Yes, plus these documents that I have here, 
plus when I made up this calculation in January of '75, 
referring to documents in my office. 

@) By the way, when vou would send the shares 


to John Naher, would you send a covering letter to 


them? 
| my Not necessarily. 
(9) Did you on any occasions? 
| A I don't recall that I did, I might have 


| directed the transfer agent to send it and then he would 
have a memorandua forwarding the stock. 

0 Is it not a fact that the Securities and 
ExchangeConmission subpoenaed your record out in 
Denver, Colorado? 

A Yes. S2r% 

@) Would any of those letters indicating certain 
amounts that were sent to John Maher be contained within 
those records? 

A They subpoenaed the transfer agent's records, 
yes. Whether they would be a part of that, I don't 


know, 
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@) Have vou ever been shown anv hy the United 
States Attorney's office? 

A No, sir. 

ie By the way, are you in the same office as 
that transfer agent? 

A We share a suite, 

‘@) Who owns that of fice? 

A Gerritt Bromfield Company, a real estate 
company, 

(@) Really, doesn't the transfer agent work for 
you, Mr. Sunshine? 

A No, sir. 

a) Wouldn't the records of the transfer agent 


indicate the net number of shares you sent through to 
the transfer agent? 

A It, would probably represent the shares that 
he sent but it would not represent the shares that I 
sent directly. 

(9) No you know what the expression "free- 
trading stock" is? 

A Yes. 

(a) Is there a distinction made hetween free- 
trading stock and restricted stock? 


A Certainly. 
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2 a) Would you be kind enough in a hrief manner 
3 || to inform *he jurors as to the distinction hetween 
4 free-trading stock and restricted stock? 
5 A You Want me to act as an expert on this? 
6 I'm not. 
7 | a) Would you tell them what vou helieve and under- 
8 Stand the distinction is? 
9 MR. LOWE: T object. 
10 THLE COURT: Sustained, 
ey a) How long have you been in the securities 
12 field in any capacity, Nr. Sunshine? 
13 THE COURT: Do vou consider yourself an 
14 | expert? 
15 | THE WITNESS: No. 
16 | THE COURT: You don't feel you have the 
17 knowledge and expertise to explain these matters, is 
18 that correct? 
19 | THE WITNESS: I can tell you what my 
20 understanding is -- 
21 THE COURT: You don't believe vou have 
| . 
22 | the expertise? 
S | THE WITNESS: No. 
2A 9) Yell the jurors where you obtained the stock 
: 2 you sent to John Maher. f 
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~ A From various sources, much of which I had 
3 purchased, much of which were in my possession for 
‘ 4 friends of mine, tl'at sort of thinq. It was ove: 
5 ; ; : F 
period of vears. 
. Q By May of 1975, is it not a fact that you 
’ had exhausted whatever sunply you had of Franklin free- 
8 7 
trading stock? 
9 ‘ . ' ‘ 
MR. LOWE: I'll object on the g-.ounds 
10 : 
he has to conclude that. 
it THLE COURT: Yes. 
12 . 
a 
As of the end of May of 1975 did you own 
13 . ‘ a 
any shares of Franklin Properties? 
14 , 
8) Did vou? 
1 
Q A Yes. 
4 16 @) Was that free-trading or restricted stock? 
17 , 5 ' 1 
MR. LOWEs He doesn't know, your l'onor. 4 
18 
THE COURT s le may not be able to 
a describe that. | 
20 i 
A I really can't say. 
21 5 : 
THE COURT: He does not know. 
22 | e 
@) No you helieve that you have an understand~ 
23 ,, ‘ ‘ ae? , a 
iny of what is meant hy the term "free-trading" asopposed 
2A ‘ 
| to ressricted stock? 
25 Il 


A I believe I have an understanding. 
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2 @) Would you tell the jurors vour under- 
3 standir.g? 
; 4 MR. LOW: Objection, 
5 THE COURT: Sustained. 
6 a) If you had sent lir, Posenberq restricted 
7 stock, would he have heen able to sell it? 
‘ & “MR. LOWE: Objection. 
, 9 | THM COURT: Sustained, 
| 
10 O Did the United States attorney ever ask you whp- 
1 | ther any of those 200-plus shares vou sent to Mr. 
12 | Rosenberg included amongst them restricted stock? 
13 A No, sir 
14 G Did any ¢° thei include restricted stock? 
15 | HR. LOWE: Objection. 
16 THE COURT: Sustained. 
17 0 Do you know whether they included restricted 
18 stock amongst the 200-and~some-odd shares that were sent? 
19 A No, I don'c know. 
20 | C If they did include restricted stock he could 
> ae not have sold them, isn't that correct? 
: 22 HR. LOW: Objection, 
23 THE COURT: Sustained. 
i 24 9) Did you helieve at that time, Mr. Sunshine, 
25 | that if you had sent hin restricted stock he could not 
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sell it to the public? 


NR. LOWE: Ohjection. 
THE COURT: Sustained, 
9) Is it not a fact that some of the stock 


that you sent to John Maher was to he used for acquisi- 


tions and mergers with other companies? 


A No, -sir. 
oO Can restricted stock be used for that pur- 
nose? 
MR. LOWE: Objection, 
THE COURT: Sustained, 
oO Did you receive any reports for anv of the 


Proceeds that John Maher, lir. Rosenberg, received for 


selling any of your shares? 


A The normal slip that is sent from Maher for 
sales, yes. That's what is reflected here (indicat- 
ing). 

THE COURT: That's what your accounting 
shows? 
THE WITNESS s Yes, 
@) Is it not a fact that by your calculations 


that we just went through, plus your testimony about 
the return of the 80 to 90 thousand shares of stock, 


that in May of 1975, according to your own records, 
y ¥ 
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2 John Maher did not have anywhere near 209,000 shares 
3 that you had sent? 
4 A That's not correct. 
5 TH. COURT: Can you ascertain from the 
6 \| shares you. started with, the shares that were sold, 
7 the shares that were returned to you as of the end of 
, 8 || May, how many shares of stock of franklin Properties 
9 were in the hands of John Maher Associates or Mr, 
10 Posenberg? 
11 THE WITNESS: May I answer your question 
12 in this manner, sir: The 80 to 90-sone-odd thousand 
13 | shares that were returned were returned after May of 
14 | 1975. 
15 THE COURT: How much after that? 
16 THE WITHESS: That would have heen in 
7 the fall. 
18 THE COURT: As of Nay of 1975 how many 
; 19 shares <= 
¥ 
20 THE WITHESS: There would have still been 
21 | not accounted for somewhere in the neighborhood of 
om about 180,000 shares. 4 
23 @) That's an estimate on vour part, is that 
24 correct? 
25 A I don't think it's an estimate. It is 4 
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2 based on my records and recollection, 
3 THE COURT: Give or take a few thousand? 
4 | THE WITNESS: Yes. 
5 THE COURT: If you had a pad you would 
6 | come out with the exact number; but that's the approxi-e- 
7 mate number? , 
3 THE WITHESS: Yes, 
9 9) According to what you just said, as of the 
10 fall of 1975 John Maher had far less Franklin Properties 

| 

| shares than they had as of Nay of '75, is that correct? 
12 THE COURT: You can't tell what happened 
13 with their shares between May of ‘75 and the fall of 
14 ‘759 
15 THE WITHESS: rE cant. 
16 | ‘@) You know they returned to vou about 80 or 90 
7 thousand? 
18 A Certainly. I have testified to that. 
19 O What I'm saying: based on your figures, 
20 fre indicate that as of the fall of 1975 the shares 
21 | that you had sent of Franklin to them, they had approxi- 
22 mately 80 or 90 choad less than what they had in 
23 May of '75? 
2A A I would say that would be correct. 
ys) (a) In other words, as of the fall of 1975 they 
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were not accumulating more Franklin shares 


8. They 
were divesting themselves of Franklin shares that you 
were aware of? 

A T don't know what in the heck he was doing, 
ra) Mr. Sunshine, how many nights have you 


spent in the United States Attorney's office since 


you 
came in from Denver? 
A I spend my nights at the Plaza lotel. 
THE COURT: When did you come in? 
THE WITNESS: Actually I came in on 
Sunday. 
THE COURT: What time did you arrive 
on Sunday? 
(HE WITNESS: 5-something, New York time, 
THE COURT: 5 p.m., New York time? 
THE WITNESS: Yes. 
THE COURT: You went to the Plaza Hotel? 
THE WITNESS: Yes, sir. 
THE COURT: Today is Monday. 
a) I used the term "niqhts" -- 
MR. LOWE: So the record does not get 
confused, he's not referring to yesterday. 
THE WITHMESSs I mean a week ago Sunday, 


THE COURT: How much time have you 
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spent in the United States -.ttorney's since then? 
THE WITNLSS: Ny first meeting there wags 
on that following Tuesday. 
! 
THE COURT: iow long were vou there? 
THE WITHESSs Approximately two hours. 
THI COURT: When next did you see him? 
THE WITHESS: Wednesday. 
THE COURTS: For how lonq? 
“HE WITNESS: Approximately two hours, 
Thursday, for approximately two hours. 


THE COURT: Anything else? 
THE WITHESSs I arrived late on Friday 
morning and I was there prior to comind over here, 
I did not meet with him, 
And then this morning for a very brief 
period of time. 
(@) 1s it not a fact that vou have a certain 
apnlication pending in Colorado? 
A Yes. 


(a) Is that an application to he reinstated as 


an attornev? 


A Yes. 
9) At the present time are you a disbarred 
attorney? 
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2 A I am suspended and not disbarred, There 
3 is a distinction. 
4 9) low long have you been susanended? 
5 A Since, I believe, 1963. 
6 a) 43 it not a fact that anv wronqdoinag on your 
7 ro" would affect the possible success of your being 
| 
8 re istated as an atiorney? 
9 | p, Not in any way at all. All of the 
10 testimony with reference to that has been taken. 
ll fa) If the United States Attorney's office were 
12 to inform the persons in Colorado who are to rule on 
13 your application to he reinstated ahout some improper 
14 conduct on vour part, would that not, in your opinion, 
15 have some hearing on whether you would he reinstated? 
16 A Not at all. Ot at this date, 
17 0 Is it your testimony that if the United 
18 States Attorney's office or any other qovernmental agency 
19 | informed the persons who would rule on your rein- 
20 statement that you had in their opinion conmitted a 
, 21 crime, that would not have any hearing on your heing 
= reinstated? 
' 
23 A No, sir. Not at all. ; 
2A I'm trying to tell you all of the testimony 
F 25 has heen taken. 
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@) You have not been reinstated as of vet, 
have you? 
A No, sir. 
THE COURT: The hearing is closed, 
THE WITIRSSs Yes, sir. 
@) A hearing can always be reopened for good 
cause? | : 
A You can answer that better than I can. 
Q The answer is yes? \ 
A I don't know. / 
0 You are very desirous of being reinstated, 
is that not correct? 
A Most ce inly. 
a) You would not want anything to affect your 
possibility of being reinstated, would vou? 
(Pause,) 
@) Would vou? 
A I am trying to think about the question, 
It's kind of an asinine question, in my oninion. 
I an desirous of heing reinstated. I 


certainly would prefer that nothing would take place. 
But by the same token I would not do anything to 
become involved in anvthing that would affect at. 


(a) Isn't it a fact that the United States 
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Attorney's office poin. . out to vou that they believed 
you were using nominee accounts in Denver, Colorado? 
A They didn't have to point that out. I 
knew that. 

0 They disclosed to you they were aware of 


what you had been doing? 


Q Did you report all of the income that vou 
received from John Maher on your income tax? 
A I most certainly did, 

Q Nid you also report on your income tax all 
the payments that John Maher received for sale? 

A I reported the net income to me. 

QO How long a period of time did the United 


o 


states Attorney's office keep you in the office at any 
one time? 

A I say about two hours at a time, but most 
of that was spent in my sitting and waiting, actually. 
@) Were there any pressures hroucht to bear 


on you during ‘any time you werr there? 


A To do what? 

@) To speak to them initially. 

A Ho. I was under suhpoena, 

9 Were you under subpoena to apperr in this 
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courtroom? 

A Yes, sir. 

‘@) You were no “uder subpoena to speak to the 
United States attorney, were you? 

A Have it as you will. 

QO An I correct? 

A I don't recall what the subpoena said, 
frankly. It was a subpoena duces tecum to bring my 
records. I spoke with you ond I was not under any 
subpoena, 

‘@) You were under something else at the time, 
were vou. not? 

Vere you in the same condition when you 
spoke to the United States Attorney's office as you were 
when you spoke to me? 

aN Certainly. 

@) You were drunk? 

A I was not. I just didn't like your 
moustache, 

a) You don't like people in the Eastern part 
of the 'nited States either, isn't that a fact? 

A That's not true, 

QO Isn't it a fact that Franklin Properties 


were going to move their main offices and vou were 
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going to be out, they were moving them here to the 
East Coast? 

A I was instrumental in having it done. 

Q Isn't it a fact vou said you had not 
been successful in making any acquisitions or doing anythin 
to nenefit the company? 

A Not for a long period of time. 

() Is it vour testinony under oath you were 
not drunk when you saw me the other night? 

A I certainly do testify that to he a fact. 

Q Before you came to see me had you been 
drinking alcohol? 

A No, six. 

Q Had you been drinking vodka? 

A Ho, six. Not hefore. 

@ Had you heen drinking vodka out of a water 
glass and drinking it like water without any ice, 
without anything, to cut it down? 

A When? In your of fice? 

0 Before you got to my office, 

A No, sir. 

3) Did you have ahout a half gallon of vodka 
in your hotel room? 


A Certainly, Ve keep it there all the 
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time, 

9) Did you have anything to drink this morning 
before coming to court? 

A HO; sir. 

Q) Did vou have anvthing to drink last night? 

A I think. so. 

a. Isn't it a fact that vou had to he put in 
a cab and brought back to the hotel because you were 
in such an inebriated condition? 

A That is not true. 

THE COURT: Members of the jury, I will 
tell you aqain what I told you at the commencement of 
this trial. When questions are asked, just by the 
mere asking of the questions you are not to infer the 
opposite by reason of answers given. Nor is the tone 
of voice of the questioner in any way to reflect upon 
the validity of the question or the answer. 

2) You have testified as to the ledger you 
have hefore vou. You testified based on your memory 
and some notations you say you made concerning other 
shares of stock. Is it not a fact that if you could 
not account for shares of Vranklin Properties that 
you then could have a prohlem with the Internal 


Revenue Service? 
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I can't see how. 
9 If in fact it turned out that you had 
assets which you didn't declare on your income tax, 
do you envision any possibilit, of having any difficulty 


with the income tax -- 


MR. LOWN: I'll object generally. Assets 


are not reported anyway. 
THE COURT: Sustained, 

0 If you failed to dect-:e certain assets on 
your income tax, is it your belief that that could 
cause you a projslem with the Internal Revenue Service? 

A If it was income to me, certainly I would 
assume so, 

@) If youi deducted shares which you said were 
sent to John Maher and in fact they had not been sent 
to.John Maher, would that not be an improper deduc- 
tion? 


I would assume so hut that was not the 


You testified it was not the case? 
MR, LOWE: Mr. Aidala doesn't testify 


to anything. 
THE COURT: Very will. 


Proceed, 
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(a) Do you know when a final decision is 
going to cone de: m your heing reinstated? 

A No, wir. I don't know. 

@) Nr. Sunshine, you tesv_ified on vour direct 
testimony that as to three accounts in the ledger i 
front of you, those three accounts were nominee ac- 
counts, isn't that correct? 

A 

9) You emphasized on direct examination that 
they were nominees "for me," isn't that correct? 

A Yes,. sir. “cept I will sav this, I do 

a) Just answer my auestions, 

THE COURT: No, no. I'll permit him 
to answer, 

Have you finished vour answer? 

TUF WITNESS: I believe that Mr. Patter- 


son did receive some of the proceeds, 


re) You testified that the nominees were yours 


and not for anyone else, isn't that correct? 


A Yes, sir. 
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1) And isn't it 2a fact that the reason -- one of the 
prime reasons why you used nominee accounts is so that 
there wou’? be no record which would reflect incomes tc 
you? 
No, sir. 
W2ll, is it not a fact -- 


I testified that I reported all of the income 


Is it not a fact that any record that you kept 
would show that Mr. Patterson or Mr. Calvin received the 
moneys, isn't that correct? 

A Certainly. That . what is reflected here. 

Q It doesn't \eflect that Robert Sunshine received 
thé money, does it? 

A No, this is my ledger, though. 

MR. AIDALA: I have no further questions. 

THE COURT: Mr. Lowe. 

REDIRECT EXAMINATION 
BY MR. LOWE: 

Q Mr. Sunshine, the entries i those books relating 
to salés and procecds of sales, how did you obtain that 
information? 

ol From little vellow slips forwarded to ms from 


Meher. 
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9) And how about from that yellow piece of paper that 
we put in evidence hefore? 


MR. LOWE: Do vou have that? 


(Mr. Aidala hands to Mr. Lowe.) 
Q Government's Exhibit 13-C -(handing). 
A (After examining) No, sir. This was sent to me 


long afterwards. These were from the slips, the con- 


firmations or whatever sent to me by Maher. This was sent 
to mé by Rosénherg in response to a request for an account. 
0 - you have any personal knowledge as to whether 
any of the information you received from Mr. Maher -- 
excuse °¢, from John Maher Associates or from Mr. Rosenberg 


is accurate? 


A No, sir, I do not have any information. 

12) Have you reviewed the books of John Maher 
Associates to determine the accuracy of any reports that 
you received? 

A No, sir. 

MR. LOWE: May we have this marked as Govern- 
ment's Exhibit 13-D, please -- for identification. 
(Document marked Government's Exhibit 13-D 
for identification.) 
BY MR. LOWE: 


Q Directing your attention to Government's 
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Exhibit 13-D for identification ‘handing), are those copies 
communications you sent to Mr. Rosenberg? 

A Yes. 

9) And were they sant at or ahout the dates 
reflected on the documents? 

A Yes. 

MR. LOWE: The government offers Exhibit 13-D 
in evidence (handing). 

MR. AIDALA: Judge, is this being offered for 
the truth of what is in it or merely to show that it was 
sent? 

MR. LOWE: Well, for the moment we wildl just offe 
it to show that it was sent. 

MR. AIDALA: If that is the only purpose, Judga, 


that he says it was sent, I have no objection. 


THE COURT: All right, received in evidence. 


(Government's Exhibit 13-D received in 
evidence.) 
BY MR. LOWE: 
9 Mr. Sunshine, after you sent those communications 
to Mr. Rosenberg did he communicate -"ith you in any way 
to téll you anything that you wrote in there was in- 
accurate? 


MR. AIDALA: Objection. 
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THE COURT: Did vou have any further communication 
with Mr. Rosénberg with respect to those communications? 

(Witness examinés.) 

THE COURT: Did you have any response from hiin? 

THE WITNESS: ¥es, sir. 

What was the response? 

We discussed on many occasions that he would 
furnish me en accounting. 

Did he ultimately? 

Ultimately the yellow sheet. 

What did Mr. Rosenberg tell you, if anvthing, 
‘hat this yellow sheet represented (handing) ? 

A He told me that this repressnted the sales of 
stock which I had sent to him in the Calvin and the Patterso 
account. 

Q Now about the Federal account? 

A That is not on this sheet. 

Q Directing your attention to the entries on the 
second column -- 

A (After examining) Oh, I am sorry, yes, excuse 
me, there ars entries concerning a D. Klausner, and there 
are three entries as to the Federal account -- I am sorry. 

Q And Mr. Roseuberq told you that that was an 


accounting of the sales of the stock that you had sent to 
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him for those accounts? 

A 

0 Mr. Sunshine, you were asked on your cross- 
examination about the fact thet you had an application 
pending regarding your readmission to te Bar in the State 
of Colorado? 


A 768; (S22 


Q And that relates to your readmission to the right 


to practice law in that State, is that right? 

A That is correct. 

Q And you said there was a hearing at which evidence 
was taken about that. 

A Yes, sir. 

Q When did that hearing take place? 

A I believe the latter part of June, last year. 

18) And did persons come and testify in your behalf? 

Yes, six. 


And were you present when they came and so testi- 


Yes, six. 

MR. ALIDALA: I am qoing to object to a -- 
THE COURT: No, 7% will permit it. 

MR. AIDALA: TI ask for proof. 


THE COURT: No, T will permit it. 
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9 Did anyonein this courtroom come and testify 
On your behalf? 
MR. AIDALA: Objection. 
THE COURT: I wil) permit it. 
MR. AIDALA: What is the materiality of that? 
THE COURT: I will permit it. 
Yes, sir. 
Who? 
Mr. Rosenberg. 
And this wes in June of 1975? 
The latter part. 
MR. LOWE: I have no further questions. 
RECROSS EXAMINATION 
BY MR. BERGER: 
Q Mr. Sunshine, my neme is Mr. Berger, and I 
represént Mr.Rodman. 
Do you know Mr.Rodman? 
A No, sir. 
Q You testified with reqard to three nominee account: 
is that correct? 
ait, 
And those accounts were set up when -- in 1974? 
I believe that is right, sir. 


And in 1974 were you committed to trade tha stock 
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2 of Franklin Properties? 
3 A Mé personally? 
4 ! ) Yés, you personally. 
5 | A It wes my opinion that I was, yes. 
6 ¢) And you felt that yOu Were unde. no Prohibition 
7 against trading that stock? 
a | | 

A Not at that time. 
9 : ‘ 
Q And instead of trading that Stock in your name 
” you chose to trade it in nominee names, is that correct? 
| 
ll | A Yes, 
2 @) Will you please tell the Court and jury why 
3 you chose to trade that stock in nominee names rather than 
\“ | : 
in your Own name? 

15 A It was merely a convenience, really. 
16 Q Well, what kind of convenience was it, Mr. 
17 


Sunshine? 


A 


Well, frankly, 


I have a lot of creditors, and if 


it would have been in my name, why, it might have been subject 


to attachment. 


QO SO that in effect you wers trvin 


q to hide your 


some legal cluim that might 


be made against you, 


is that corréct? 


A I wasn't trying to hide it; I was simply trving to 


i aa Me 


Ownership of thet stock against 


avoid having it discoversd. 
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Isn't that the same as trving to hide it? 
you say so, sir. 
Q And isn't it a fact that you can 
écvounts for the same purpose of hiding income, 
correct? 
A I wouldn't know about that. I don't believe so, 
Q Well, so far as convenience, isn't it really 
inconvenient to use nominee account? 
my opinion there is a distinction. 
I paid off my creditors and have been for @ number 
years when I became involved financially, as I feel they 
should be paid off, and I paid them off on a mont::ly hasis,. 


I feel that some of them should receive priority and others 


priority of payment so thet the people who were in need 
of moneys that I owed would get that first and the others 
would come in afterwards. 

Q Aud you felt that was a decision you should make 
rather than the judicial system, me ning the courts? 

A Well, it would mean going into bankruptcy and I 
did not want to do that. 

Q Well, if a creditor had a judqment aqainst you 
and he had the first judqment against you, then as an 


ettorney you know thet that creditor would have priority 


| 
necessarily should not, and I wanted to continue that 
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against your assets, would you not? 

A Not necessarily in Colorado. 

8) If he had a judgment against you he could attach 
your assets 

A Uh huh. 

Q - is that correct? 

He could, yes. He could execute on his judgment, 


but in Colorado another creditor without a judqment could 


issue an attachment nroceeding prior to obtaining a judgment, 


sc ‘yc would have the same priority, in effect. 

Q Except that he would have to put up a very 
substantial bond for the emount of his suit that he was 
attempting to attach prior to judgment? 

A Not necessarily. 

1] You mean in the State of Colorado you can attac.. 
prior to -- at the same time es bringing an action, without 
a bound? 

A Real estate can he used for that sort of thing, 
but a bond would have to bé put up, yes, but not in that 
amount. 

MR. LOWE: I do not see thet any of this goes 
to the redirect. 
THE COURT: Overruled. 


Miz. Suushine, you sayvthet vou qave thir ledger, 
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Which has been marked Government's Exhibit 17, to Mr. Lowe, 
is thet correct? 
MR. LOWE: 13, please, 

@) is ag 13? Yes, Government's Exhibit 13. Did 
you show that to Mr. Lowe? 

A It came by air from my office, and it Was pickad 
up by someone and it went to Mr. Lowe's office, 

Q And when did you for the first time seek to have 
that ledger brought into New York? 

A Either Wednesday or Thursday o¢ last waek, I 
believe, something like that. 

0 Was that after you had seen Mr. Lowe? 

A Yés. 

Q Now, you had testified that you received a sub- 
POE€ns duces tecum, did you not? 

A Yes. 

Q That subpogna told you to bring your records, 
did it not? 

A Yes, 

(@) Why didn't you bring the ledger with you? 

A I neglects: to, sir. 

Q Isn't it a fact, Mr.Sunshine, that it oe not 


until after Mr, Lows showed you a number of checks with 


nominee names that you told Mr. Lowe about the ledger? 
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A No, sir. 

9 Aré you sure of that? 

A I am quite positive. The checks were shown to me 
after that. 

.@) When was the first time you went to sea Mr. Lowe? 

A Last Tuesday. 

@) And on last Tuesday did Mr. Lowe show you any 
checks? 

A I don't re 11 his showing me any cr ks at that 
time. 

Q When was the first time that he showed you any 
checks? 

A I bélieve it is -- my recollection is Thursday, 


perhaps Wednesday. 

Q And what day did you call to have the ledger book 
brought in? 

A It was prior to my séeing the checks -- whether 
it was Tussday or Wednesday. 

(@) Now isn't it a fact that if Mr.Rosénberg had not 
récéived certain moneys you claimed he received you would 
F-ve uaderestimated your income on your '74tax return? 

A Well, that doesn't happen to be the truth. 

(@) But isn't that a fact? 


A No, sir. 
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Q And in 1975 if Mr. Rosenberg did not in fact 


receive money you claimed he received, you would have 


| 
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; 
‘ 4 || Understated your income for the year 1975, isn't that 

5 correct? 
6 A The samé answer. 
7 Q You were dealing in cash with Mr. Rosenberg, 
8 is that correct? 
9 A No, sir. 
10 Q Did you ever re _.vé any cash from Mr. Rosenberg? 
ll A No, sir. 
12 Q Did you ¢ver give Ly cash to Mr.Rosenberg? 
13 A No, sir. 
14 Q Do you have your checks with you which would show 
15 that you gave Mr. Rosénberg checks? 
16 A No, sir. 

. 7 Q Were you asked in your subpoena duces tecum to 
18 bring checks with you? 
19 A No, sir. 
20 Q Were you asked in your subpoena duces tecum to 
21 bring records with you? 
22 A ¥as;, @ir. 
23 Q As an attorney are your checks records? 
2A A Sir? 
25 As an attorney would you say that your checks 
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are records? 


A Yes, sir, but they were not in my possession. 
@) Was the ledger in your possession? 
A Yes, sir. 


Q Did Mi. Lowe ask you whether you paid mr. 


Rosénberg with checks? 


A Yes, 
Q Did he ask you to produce those checks? 
A No, sir. 


MR. BERGER: I have no further questions. 
THE COURT: Anything further, Mr. Aidala? 
MR. AIDALA: No further questions, your Honor. 


REDIRECT EXAMINATION 


BY MR. LOWE: 


Q Mr. Sunshine, you first came to my offices on 


Tuésday of last week, isnt that right? 


A Yes, sir. 

Q In the evening? 

A Yes, sir. 

(@) Prior to that time had you met. with anyone else 


involved in this case? 


MR. AIDALA: Improper redirect, your Honor. 
THE COURT: No, I will permit it. 


A Yes, sir. 
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2 Q Who? 

3 A With Mr. Rosenbergend this gentleman with the 

4 mustache. ) 

5 | 0 Tuesday of this past week was that the first time 
6 | that you had ever seen me? 

7 | A That. is correct. 

8 @) And during our meeting on Tuesday I asked you 

9 certain questions and you qave me certein answers, is thet 
10 right? 

ll A Yes, sir. 

12 9) And the next time we met was when? 

13 A It would have besn Wednesday night. 

14 9 And Wednesday night you saw some checks, did you 
15 not:? 

16 A I believe it was Wednesday night, yes, for the 

17 first time. 

18 Q And those checks were the checks that were shown 
19 to you here in the courtroom today, were they not? 

20 A Yes, sir. 
21 2) Had you volunteered any informatior prior to that 
22 time? 

23 A No, sir. 

2A Q And isn't it a fact that it was pried out of you? 
25 A { think that would be an underststement. 
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@) And it wasn't your income taxes that you had any- 


thing to be concerned about with regard to the moneys that 


you réeceived,was it? 


A Not in any manner or form. 

Q It was the Securities laws, was it not? 

A Yes, sir. 

0 As a matter of fact, you were one of the operating 


directors of Franklin Properties, were you not? 
A Nota director at the time, but I was in a -- 


well, prior to the '74 period I was -- 
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@) Running the connany right? 
A I would say so, ves. 
0 That makes vou a person in control, does 
it not? 
A Two, yes. 
8) And there are some laws which prohibit 


sales of the stock of the comnany hy persons in control 
without filing certain docunents about those sales, 
isn't that correct? 

A That's my understanding, 

2) Not your income tax hut that was one of the 
primary reasons for the use of nominees, wasn't it? 

A Vell, in effeet, hut may I explain, I 
had divested myself of control prior to the time that 
these transactions with Ir. Rosenberg started taking 
place. This New York groun that was mentioned had 


come into control and I was no longer a controlling 


factor. 
@) Who was the New York group? 
A Primarily a Nr. Pradspies. 
@) Who else? 
A There was a gentleman from Boston, and 


a gqentieman from Los Angeles. 


0 Who is the gentleman from Boston? 
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MR. AIDALA: I think this is gOing a little 


far afield. 


THE COURT: z*33 permit it. 
A Por the life of me, I don't reeall his 
name, 
Q Vhat, if any,Telationship did either Mr, 


Bradpies or the yentleman from Boston have to ‘ir. Rosen« 


berg? 
MR. AINALA: I ohject to that. 
THE COURT: I'll pernit it, 
A The qentlenan from Boston was Mr. Rosenherg's 


son-in-law, I helieve, ° 


QO And fir, Bradspies? 

A An attorney, 

9 liow did Hr, Bradspies get involved, to begin 
with? 

A Perhaps six or eight nonths Prior to the 


time they took over management of the company, Mr. 
Rosenberg referred ‘ir. Bradspies to me and me to Mr, 
Bradsnpies in connection with a company called the Southern 
Vermont Land (. wapany. It was a privately-owned 
corporation engaged in the real estate business hed 
wanted to merge with a public company with a substan- 


tial tax loss carry~-forward for the purpose of tax 
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benefits, That's oO I becane involved and that's how 
Pranklin becane invoig®<' with Mr. Bradspies, 
MR. LOWE: I have no further questions, 
THE COURT: Anything further. 
RECROSS CXAMINATION 
BY HR. AIDALA: 

9) Do you know whether the government is going to 
inform the authorities in Colorado as to any viola- 
tions of the securities laws you have admitted to? 

A I have no idea, 

(9) You hope they don't? 

A I don't think I have committed any violations. 

MR, AIDALA: Nothing further. 

THE COURT: You May step down, 

(Witness excused, ) 

HR. LOWEP: At this time I wish to offer 
a series of docwnents. 

Government's Exhibit 1, the record of the 
Holiday Inn. 

HR, BERGER: No objection, 

MR. AINDALA: No objection, 

(Government's Exhibit 1 was received in 

evidence, ) 


HR. LOWE: Governinent's Rxhibit 2A, record 
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of toll calls from the firm of John Maher Associates, 
MR. BRPRGER: Wo ohjection, 


MR. AIDALA: No objection, 


TIF COURT: Received in evidence. 
(Government's Exhibit 2A was received in 
evidence.) 
MR. LOWE: Governnent's Exhibits 2C and 2E, 
reflecting the telenhone number of Mr. Rodman's home 


and the phone nunbers assigned to John Maher Asso- 


ciates. 


MR. DERGER: No objection. 


MR. AIDALA: No objection. 


(Gvoernment's Ixhibits 2F and 2C were re- 
ceived in evidence.) 
MR. LOWE: 7, 7A and 78, being Xerox pages 
from the ledger hooks of John Naher Associates. 
BEPGER: No objection other than -- 
AIDALA: There was testimony on this. 
THE COURT: Is there any objection? 
I’ \IDALA: As for these, relevancy. 
THE COURT: Overruled, 
(Government's Exhibits 7, 7A and 7B were 
received in evidence, ) 


THE COURT: That's the sole basis of the 
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objection, relevancy? 
MR. AIDALA: Yes, and prejudicial] -- 
everything that the law permits. 
THE COURT: I won't take it that way. 
It's only as to relevancy? 
1iR. AIDALA: It's relevancy and prejudi- 
cial. 
THE COURT: Overruled, 
MR. LOWE: Government's Exhibits 8, BA 
and 8B, checks issued by Calvin on John Maher Associates, 
MR. BERGER: No objection. 
MR. AIDALA: No objections, 
(Government's Ixhibits 8, 8A and 8B were 
received in evidence, ) 
MR. LOWY: 9, 9A and 9R. 


MR. BEPGER: No objection, 


HR. AIDALA: No objection, 


(Government's Exhibits 9, 9A and 9B were 

received in evidence.) 

MR. LOWE: Government's Ixhibit 11 for 
identification, heing checks issued to Michael Scott 
on the John Maher Associates account as to which 
there has been a st upulation that if called to the 


Stand to testify lr. Marcus would testify -- 
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THI COURT: le was the check casher, 

MR. LOWE: “= that he cashed hoth of these 
checks and qave the proceea, thereof to Mr. Rosenberq,. 

(Governnent's Exhibit 1l was received in 

evidence.) 

MR. LOWE: Finally, Government's Exhibit 
12, the bank account Statement. 

THE COURT: Of what? 

MR. LOWE: Mr. Rosenberg, 

MR. AIDALA: Exhibits 7 throuqh 12 we 
object to on the grounds of relevancy, prejudicial, and 
the fact it is such a period of time which is heyor 
the date on this indictment. 


MR. BERGER: The defendant Rouamnan adopts 


THE COURT: Overruled, 

MR. BERGER: I would like a description 
of what Governnent's Exhibits 2C and 2F are again. 

THE COURT: Rodman's home telephone ni >er 
and the John Maher phone number, 

MR. BERGER: I thought the phone bills 
were going to he put in, 

HR. LOWE: From John HMaher, 


MR. BERGMR: And what about lr. jloonan? 
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MR. TOUR: Do you want them? 


IIR, BERGER: Yes, and his friend's home nun- 


MR. LOW: Government's Exhibits z and 2n 


being records of the telephone company: 2 relates 
to Noonan's home phone and 2B relates to the telephone 


number which Noonan testified was the number of his 


friend. 
(Government's Exhibats z and 2B were re- 
ceived in evidence.) 
TUE COURT: These are a lot of exhibits 
going in which you have not seen but,as counsel so 3 


fit, they may be explained to you in one way or 


another, Any exhibit that's in evidence, when you 
deliberate, you may have those exhibits in vour delibera- 
tion if you so desire, 

THL COURT: anything further? 

MR. LOWL: May I have a moment. I have 
to check my 

THLE COURT: 

(Pause. ) 

MR. LOWE: I neglected to offer Govern- 
ment's Exhibit 7C, being various new account data cards 


frm John Maher Associates. 
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Mn. AIDALA: San objection, 

TIL: COURT: Same ruling, 

Objecticn on relevancy? 

IR. ATNALA: Relevancy, prejudicial, and 
no connection. They are sent out and somebody else 
falls them cut. 

“Hr COURT: Overruled, 

(Governnent's Exhibit 7C was received in 

evidence. ) 

MR. LOWE: At this point the governnent 
rests, your Honor, 

THE COURT: That means the qovernment 


has completed the direct presentation of its ea - 


which means we can adjourn at this time for lonch. 


This is a good time, I will expect vou back here at 
2 o'clock. Don't discuss the case. Don't make 
up “our minds about it. You have not heard all the 
testinony, nor have you heard the law. 

Pleasant lunch, We'll see you back here 
at 2 o'clock. 

(The jurv left the courtroom, ) 

Your Honor, during the 

course of the trial we marked as exhibits and authenti- 


cated the hooks from which I introduced Xerox conies. 
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2 | I more or less promised the fixm of John MNaher Asso- 

3 | ciates that chev could get those hooks hack, which 

4 is why I admitted Xerox copies of the pages I deemed 

5 relevant. 

6 | To what extent, if any, does the defense 

7 require these original documents for their case at this 
8 point? r 
9 MR. AIDALA: I assume they wiil be here 

10 during the recess, We will discuss them and if we 

11 need them, we will have them. 

ie THE COURT: DO you have a motion? 

13 HR. BERGEN: At. this time I move that the 
14 case against Mr. Rodman he dismissed hecause the govern- 
15 ment has failed to prove as a matter of law beyond a 

16 reasonable doubt each and every element of the ’ 
7 crime alleyed, 

18 THE COURT: I think this is a jury 

19 question to determine and accordingly your motion is 

20 denied with an exception. 

21 MP. AIDALA: I move for a judqnent of 

ve acquittal on the sane cqrounds and 1 supnose, to save 

23 time, all the grounds that were mentioned during 

2 the lengthy arguments of the first trial, including 

25 
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and ahsolute requirement. 
THE COURT: Your motion is denied with 
an exception. I believe there is a jury question as 


to the counts charqed in this indictment. 


Timewise, you have two young ladies to 


put on? 

MR. BERGER: Yes, 

THE COURT: That will take 10 minutes? 

IIR, BERGER: Yes, vour Ilonor. 

THE COURT: Mr. Aidala? 

MR. AINALA: I will be briefer than 
that. 

THE COURT: You will he summing up this 


afternoon and we will charge the jurv in the morning. 


I have your request,Mr. Berger, on the use 


of the m-il. Is that any different from what I gave 
before. 

MR. BERGER: Yes, 

THE COURT: In what respect? 

MR. BERGER: Yes. The difference is 


that basically I leave out everything rel->ting to the 
question of custom in the industry and I use the 
phrase, the second part, “intent to use the mail to 


effect a scheme to defraud may only he inferred if the 
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2 schene could not be carried out without the use of the 
3 mail." 
4 The hala..cte of that paragranh is substan- 
5 tiated hy the cases that I have cited. The instruc- 
6 tion that was given in the last trial simply was that 
7 if the individual defendants contemplated the use of 
8 the mail, if they could have foreseen there would have 
3 been use of the mail because of their experience in the 
10 securities industry, then you can find that there has 
1] been use of the mail or that they intended to use the 
12 mail, I have hadded the words here “intended and 
13 agreed to" as set forth in the cases. I have also 
14 | had the words -- 
15 THE COURT: I don't think that both 
16 defendants have to know that the mails were going to 
17 be used. I don't believe that's so. 
18 Mik. BERGER: The cases hold that where 
19 there has not been a substantive count, there must be 
20 an agreement to use the mail, and Originally, vour 
21 lionor, under the real old cases, going hack to 1911, 
22 thosecases held that if there were not a mailing 
23 you could not have a conspiracy at all. 

° 2A Then the courts went away from that to a 
25 


certain point. Sone jurisdictions still hold St, 
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but the Second Circuit has not straved too far from the 
Farmer case, and all these cases hold that to 

infer intent without there having been a mailing, 

then use of the mails must he indispensible to effect 
the scheme, that there is a much greater burden in a 
conspiracy case to prove use of the mails or contem- 
plate or intended use of the Mails t’an in a case in 
which there are substantive counts where the mails 

have been used, 

For example, there was a case in which the 
mails were used and they were used all over the 
country and the court held in this particular case it 
was not the use of the mails that the defendants were 
relying upon but the glib tongue of o-> of the 
defendants. I think that case has gone a bit too 
far but these cases that I have set forth in a nutshell 
take the law from all of the jurisdictions and that law 
is set forth, I adie: properly in my request. 

I have not gone as far as the Second 
Circuit has held in the Farmer case, I have not 
gone that far, Where there has been no mailing, 
there is this verv heavy burden on the part of the 


government to show that use of the mails was an integral 


part of the schame,. 
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2 THE COURT: Are you arguing that hoth de- 
3 fendants have to kno. ‘hat the mails are going to be 
4 used? 
5 MR. RERGERS: Ye3. 
6 THE COURT: I don't think so. | 
7 MR. PERGER: The cases so hold. 
8 “HE COURT: [ have not completely digested 

- 9 it because I was reading the slip opinions but there 
10 | was one, the Dixon case, that was handed down on the 
11 12th, which is a combined securities and mail fraud. 
12 HR. BERGER: There was a substantive count. 
13 That's the difference. 
14 | THE COURT: I don't know. I am not | 
15 Satisfied yet that I und*rstand the case completely vet. 
16 It's an excellent opinion from Judge Friendly. I'n 
17 not sure it goes that far. TI*ll look at it again 
18 during lunch. 
19 I don't know what I'll do with this. 
20 MR. BERGER: IT have never ofund one case 
21 yet where there has not heen in the mail fraud case 
2 One substantive count. This is the first tine 
23 there has not heen one substantive count. 

" aA MR. LOWE: _ This is the first time wee fr 

25 


caught anybody that fast. 
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2 MR. BERGER: I have net found such a 


3 case, These cases so hold, One case which I 

4 think is a pretty good example, there was a conspiracy 

5 to commit mail fraud, now the defendant withdrew prior 

6 to the mailing. They found his cenviction to commit 
7 mail fraud was reversed. That's the blue case, 

8 Blue vs, United States, a Sixth Circuit case. liere 

9 the mailing was aborted by the governnent. In the 

10 other case he withdrew before, but normally even if 

1] a defendant withdraws from a conspiracy, he may not 

12 be held accountable for certain things and he nay he 

13 neld accountable for others, but the court was clear in 
14 saying that although -- 

15 THE COURT: No c.iime was committed at the 
16 time he withdrew. 
17 MR. BURGER: The overt acts were committed 
18 at the time he withdrew but the mailing did not 

19 take place. : 
20 THE COU RT: i'll take a look at it, 

21 HR. AIDALA: Your Lonor denied my request 
a to state to the jury what had transpired between 

23 lir., Noonan and Mr, Lowe -~ 

2A THE COUR?: If you look at the transcript 
5 it will indicate that IT made a ruling in there. 


SOUTHERN DISTRICT COURT REPORTERS, US COURTHOUSE 


oo = ew i) ~_ 


a 


@ 


wo 


= 8S RFR 


R 


ii Sa” hae 


pya 

MR, AIDALA: I an asking the United States 
attorney to have .owehblidv else ready in the event I 
Should de side to call him. 

MR, BERGER: If that's done I want a 
severance, 

THI COURT: I suggest you seriously 
consider what vou are about to do, 

HR, LOWE: I have a legal point I would 
to raise hefore summations and that relates to the 
following: During the course of the sumnations 
in the last trial Nr. Aidala made use of the claim that 
if it were impossible for something to he pre udicial 
in the end, then they had to find Mr. Rosenherg was not 
guilty because it was not possible, that is not the law. 

I would like to have Mr. Aidala instructed 
that he cannot argue that to the jury because it is 
contrary to the actual law, that regardless of whether 
it was ultimately impossible -- 

THE COURT: Ny charge on conspiracy takes 
care of that. 

HR, AIDALA: It has a direct bearing on 
intent and the state of mind of Mr, Rosenberg 


and that's the reason it was offered, 


THE COURT: When it is raised and objected 
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to, I will tell them in my final charae that the 


object of the conspiracy was never accomplished 


but that 


is not a consideration - 


MR. AIDALA: That was not the arqument, 


THI! COURT: T'1ll wait until I hear the 


argument, 


Court is adjourned, 


(Luncheon recess, ) 
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(The following occurred in the absence 

of the jury.) 

THE COURT: All right, we are ready to go. 

You won't object to the other two witnesses 
sitting in the back of the courtroom, Mr. Lowe? 

MR.LOWE: I dorv't know whether their testimony 
is related or not. You mean related to each other? 

THE COURT: And if it isn't, all the more 
reason -- 

MR. LOWE: If it isn't, then tigre is no problem, 
but if it is, maybs there is. 

THE COURT: All right, I guess by the time we 
argue it -- all right, get the jury in the box. 

(Jury in box.) 

ELAINE WINTER, called as a witness by the 
defendant Rodman, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. BERGER: 

Q Mrs. Winter, by whom are you employed? 
Morton Berger. 


Is that me? 
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mkp2 Winter-direct 708 
A That's you. 
Q And how long have you been employed by me? 
A A year and a few months. 
.@) 1 draw your éttention to a day in November, 


1975. Did you recéive a phone call or phone calls from an 


individual who identified himself as Ken Noonan? 


A Yes. 

1) And what did Mr.Noonan say to you when he called? 

A He wanted to get in touch with Bill Rodman or 
yourseli. He said it was very important that he speak 
with Mr.Rodman; he had information for him. He said it 


was urgent that he sneak with him. 


Q Was I in the office at that time? 
A No. 
@) Do you recall how many times or approximately how 


many times Mr. Noonan called? 

A Two or three times. 

Q And did hs leave a message with me tslling me 
that he called? 

A Yes. 

9) And on the following day did you say enything to 
mé about those phons calls? 

A Well, I asked whether or not you had called Mr. 


Noonan because it was so urgent, and I wanted to make sure 
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that you did receive the messaqa. 
Q And what did I tell you? 
A You told me that vou did, and that you gave him 
Mr. Rodman's number. 
MR. BERGER: I have no further questions -- oh, 
excuse mé. 
Q Do you recall the date on which vou received 
these phone calls from Mr. Noonan? 
Yes, it was November 20th. 
And how do you arrive at that specific date? 


That was the day that you went to the basketball 


0 Do you know which basketball game I went to? 

A Fordham and Canadian Olympic. 

Q And did you chéck that date, the date that the 
game took place? 


A Yes, I verified it by callin, up Madison Square 


Garden and they told me it was the dayof November 20th. 


Q And are you sure in your mind that was the day 
that you received the call from Mr. Noonan? 
A Yes. 
MR. BERGER: I have no further questions. 


THE COURT: Mr. Lowe? 
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CROSS EXAMINATION 
BY MR. LOWE: 
9) Mrs. Winter, did Mr. Berger go to thet game alone 


or with someone else? 


A [ believe he went with e few gentlemen, yes. 


Q Who did he go with? 
A I know he went with Mr. Talcot because Mr. 
Talcot is coaching Fordham. 

0 Did Mr. Rodman go with him? 

A I believe so, but I am not sure of that. 
MR. LOWE: No further questions. 
THE COURT: All right, anything further? 
(No response.) 
THE COURT: All right, you may step down. 

(Witness excused.) 


THE COURT: Next witness. 
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RODMAN, called as a 
witness by the defendant Rodman, heing first 
duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY lIR. BERGER; 
8) Mrs. Rodman, try to keep your voice un. 
A I will, 
0 Do you know the defendant Bill Rodman in 
this case? 
Yes, I do. 
Is he your husband? 
Yes, he is. 
Ilow long have vou heen married to Mr. Rodman? 
It will be 13 vears in May. 


Are you presently residing with your hus- 


A Yes, 

'@) Calling your attention to November of 

were you residing with your hushand then? 

A Yes, I was. 

0 In Novemher of 1975, did vou have occasion 
to overhear a telephone conversation hetween your 
hushand and one Ken Noonan? 


A Yes, I did, 
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Tell the court and the 

TIM COURT: Before w 
have to find out how she knew, 

Establish that, please. you ever 
talked to hin hefore? 

A t don't helieve I ever spoke to lr. Noonan 
before. 

Mrs. Rodman, how did you know that the tele- 
phone conversation was hetween vour husband and Mr, 
Noonan? 

Pecause he later told me so, 

Who told you? 


Mr. Rodman. 


(Continued onrext page.) 
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| MR. LCWE: TIT will object to that on the «round 


| it is hearsay, your Honor, 


| 
i @) when did he tell you? 
A Immediately after the conversation. 
THE COURT: s will sustain the objection. 
Q Was thece anything about that conversation that 


A Yes. 


you ever heard tiat broughtyour specitic attention to it? 
MR. LOWE: I will object to anything about the 
conversation on the ground that it is all hearsay at this 

| point and cannot be connected. 


| MR. BERGER: Your Honor, may I approach the bench? ™ 


THE COURT: Yas. 
(At the side bar.) 
MR. BERGER: This testimony is being offered 
for the state of mind of William Rodman and not necessarily 
for the truth cf the matter asserted. 
THE COURT: You can say what the conversation was 
on that end, 
MR. LOWE: ‘The conversation is irrelevant. She 
cannot testify what Mr. Rodman said to some person that she 
| cannot establish was Noonan. 


THE COURT: What do you expect to prove by that? 


MR. BERGER: I expect to prove the conversation f 


SOUTHERN DISTRICE COURT REPORTERS, US. COUR THOUS 


N ) ; ie 


- 4 


pgcg Rodman-direct 556 
took place on or about the end of November; that Rodman was 
calling the individual on the other side "Ken," and he didn't 


want to be involved in any stock deal, and that therefore he 


was very concerned when he hung up. She asked him, "What 


was the conversation about that?" 

THE COURT: You don't do that -- 

MR. BERGER: I believe it is part of the res 
gestae, your Honor. 

THE COURT: She could say he called him "Ken," 
and he didn't want to get involved in any stock deal, and 
that's all. 

MR. BERJER: There was another phone call after 
that. The other phone call was between her and Noonan. 

THE COURT: The trouble is esteblishing the fact 
that it was Ken Noonan. 

MR. AIDALA: I remind the court. that Pendrick 
testified he didn't know Ken before. He was just a guy that 
called up and didn't identify him. 

MR. BERGER: I respectfully excep’: on the basis 
of showing Mr. Rodman's state of mind. 

THE COURT: No. 

(In open court.) 

BY MR. BERGER: 


Q During this phone conversation, did you hear your 
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husband refer to the other person by name? 


A Yes. 

Q What name? 

A Ken. 

Q Just his first name? 

A Yes. 

Q Did you hear what he said to that party? 

A tS bc I 

Q What did vour husband say to the party on the 
phone? 

A Well -- 

Q Just the words he said. If you cannot remember 


the exact words just the substance. 

A I heard m, husband mention the word “stock." I 
heard him say that he has not been involved in stock for 
years and that he does not want to be involved. 

Then I heard what sounded like someone listening 
and, you know, "Uh huh,“ and he said he didn't know of any 
name and he didn't want any part of it; and then he proceede 
to begin talking about, that he had property, that he was 
in real estate and I was wondering at that time -- 

THE COURT: Just what you heard. 

Q Did you hear that on the telephone? 


A I heard that on the telephone. 
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Q What your husband was saying on the telephone? 
A Exactly. 
Q Was there any particular facial expression on 


your husband? 

A lie seemed very concerned or upset. Ile just seeme 
very nervous. 

Q Did there come a time, December lst, that you 
received a phone call from an individual who identified him- 


self to you as Ken Noonan? 


A Yes, I did. 
Q liow do you know the date of that phone call? 
A Because it was the night my husband had left to 


go to Binghamton. 
Q When you answered the phone, what did the indivi- 

dual on the other side say to you? 

MR. LOWE: I will object to that. 

THE COURT: Sustained. 

You don't know a Ken Noonan? 

THE WITNESS: Only from what I heard on tie 
telephone. 

THE COURT: You don't know Ken Noonan? 

THE WITNESS: No. 

THE COURT: You never talked to a person by the 


name of Ken Noonan? 
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: THE WITNESS: Just from what the person said. 
3 | THE COURT: You have friends that call you up and | 
4 |] say, “This is Mary,” and you recognize their voice? | 
5 | THE WIINESS: Yes. 
6 | THE COURT: This was a voice that was strange to 
7 you and you don't know who was on the other end of the phone? 
8 THE WITNESS: Not until he told i. 
9 THE COURT: And even then you didn't know whether 
10 it was he? 
11 ‘HE WITNESS: I guess that is correct. 
12 THE COURT: I will sustain the objection. 
13 MR. BERGER: I respectfully except. 
M BY MR. BERGER: 
15 Q Thereafter what did you do? 
| 
16 A After I received the phone call? 
7 Q What did you do thereafter? 
18 A I called my husband later on and told him that I 
19 had given the telephone number to a person who identified 
20 himself as Ken Noonan. 
21 Q What telephone number did you give him? 
22 A The number up in Binghamton. 
= Q What did your husband say to you at that time? 
2A MR. LOWE: Objection, your Honor. 
25 


THE COURT: Sustained. 
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2 Q What did you say to your husband about the fact f 
3 | that you gave his number in Binghamton to somebody who 

4 | identified himself as Ken Noonan? ? 
5 | MR. LOWE: I don't see the relevancy of what she 4 
6 | said. 

7 THE COURT: Sustained. 

8 MR. BERGER: Your Honor, I respectfully except. 

9 THE COURT: Very well. 

10 MR. BERGER: No further questions. 

ll MR. LOWE: Nothing, your Honor. 

12 MR. AIDALA: No questions, your Honor. 

13 | THE COURT: You may step down. 

14 | (Witness excused.) 

15 THE COURT: Cail your next witness. 

16 | MR. BERGER: I have no further witnesses. 

17 THE COURT: The defendant rests? 

18 MR. BERGER: We have the stipulations, your Honor. 

19 THE COURT: Put those in now. 

20 These are stipulations entered into between the 

21 attorney for the government and the attorneys for the 

22 defendants and the defendants themselves as to certain things}. 

23 MR. BERGER: One stipulation is that Kenneth 

2A Noonan, through his attorney, on or about October 20th, made 

25 a motion in the Supreme Court, County of Kings, relative to 
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e - his indictment, his felony indictment, for possession of a 

. 3 weapon. He made a motion to have that indictment dismissed, 
4 and the court denied his motion on or about October 20th. 
5 At this time, your llonor, I offer in evidence 
6 Defendant's Exhibit C, which is the phone bill of William 
7 Rodman for the period November 22 through December 18, and 
8 Exhibit D, which is the calendar of the case of the people 
8 of the State of New York versus Kenneth Noonan in Supreme 
10 Court, Kings County, showing the various stages of the 
1] | proceeding and when that proceeding was dismissed. 
12 MR. LOWE: No objection, your Ionor. 
13 | THE COURT: They will both be received. 

XXX 4 | (Defendant Rodman Exhibits C and D received 

15 in evidence.) 
16 
17 
18 
19 
20 
21 
22 
23 
2A 
25 
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MR. BERGER: Defendant Rodman rests. 

THE COURT: Defendant Rodman rests. All right. 

MR. AINDALA: May we approach the bench? 

THE COURT: Yes. 

(The following occurred at the side bar.) 

MR. AIDALA: Judge, this refers to the Situation 
of Mr. Lowe having disregarded what I believe to be a 
fundamential rule of procedure, to say the least, which was 
@ direct instruction by your Honor, namely, not to speak 
with the witness if the witness was on cross-exemination. 

THE COURT: I thought we covered that, Mr. 
Aidala, completely. We had a full discussion, I made a 
ruling at that time, and I will not do anything about it. 

I review the record, and if you want to see the record, 
we had a full discussion. I don't know why we need to 
bring it up again. I adhere to my original ruling. 

MR. AIDALA: Judge, because I am most reluctant 
to call an adversary to the stand -- 

THE COURT: All right, but we had certain options 
available to us at that time. We want over them all, and 
the alternate suqgestions were not adopted, and I ruled on 
them. That is the end of that. 

I am not going to spend any more time on it. 


MR. AIDALA: Then would your Honor permit, at 
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the very least, to avoi. us having to call the prosecutor 
to the stand, to have the introduction of the minutes of 
that. instruction? 

THE COURT: No -= unless you have no chjection, 
Mr. Lowe. 

MR. LOWE: i am prepared to Present 2 case 
decided by the First Circuit that is to the contrary, 
as far as Mr. Aidala's position about my breach of proper 
procedure is concerned. If Mr. Aidala wishes tocell me to 
the stand Mr. Edwards would like to bse heard outside of 
the présence of the jury. 

MR. AIDALA: To be heard in opposition? 

MR. LOWE: Hé would lika to bs heard on the 
subject. 

THE COURT: Are you planning to call Mr. Lowe or 
not? 

MR. AIDALA: Judge -- 

THE COURT: Come on now! We are going to have 
summations this afternoon. 

Do you want to call Mr. Lowe to the stend? 

MR. AIDALA: Judge, I am deciding now that I will 
not call him, in the interests of preserving certain pro- 
cedures, 


THE COURT: Well, your record is clear, so is my 
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ruling. : well. 
open court.) 
> COURT: Defendant Rosenberg rests? 
AIDAtA: Defendant Rosenberg rests. 
THE COURT: All right, all defendants rest. 
Members of the jury, that means we have completed 
our tsstimony in this case. What remains is summation of 


counsél. It is now a quarter to three, so that that would 


hopefully, not more than a quarter to five. I do 


not want to restrict counsel -- well, I will restrict them 


if it goes too far. 

Maybe before we do that, we will give them a 
moment to collect their thoughts and perhaps make it even 
shorter. 

Wea will take a five-minute recess; then we will 
completa the summations this afternoon. 

My charge will take approximately 45 to 50 minutes 
but I will not deliver that to you until tomorrow morning, 
the first thing in the morning, and then you will retire to 
deliberate after that. 


Ali viohkt. 


(Whereupon, the jury left the courtroom.) 


THE COURT: Mr. Berger, you, of course, renew 


your motion -- 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


wists, 


MR. BERGER: Yes, I do. 

THE COURT: -- for a judqment for a verdict of 
acquittal; motion is denied, with an exception. 

MR. AIDALA: Before I rénew my motion, Judge, 
as to Government's Exhibit 13-A, which is the piece of paper 
with that figure of 200,000 -- 

THE COURT: Yes. 

MR. AIDALA: -- your Honor admitted that into 
evidence under 10(b), namely, that it was some type of -- 

THE COURT: 1006, wasn't it? Better learn these 
new rules! 

MR. AIDALA: The point Iwant to make is that 
testimony dsvéelopéed that that figure on that slip of paper 
is not a figure which reflects what is contained in the 
ledger book but is a combination of what is in thet ledger 
book plus what Mr. Sunshine said wes his memory, and 
that was unknown at the time your Honor received it into 
evidence. Now that it is known I submit that it therefore 


does not fit under the rules, and I move that it be stricken 


and not be givén to the jury. 


THE COURT: What do you have to say, Mr. Lowe? 
MR. LOWE: Well, your Honor, I don't care about 


the piece of paper atself -- 


THE COURT: The testimony is in. Do you want 
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the exhibit eliminated from the record? 
MR. LOWE: I don't caré about: the piece of Paper. 
THE COURT: All right, we will strike that as an 
exhibit amnimark it for identification. 
(Government's Exhibit. 13-A in evidence now 
marked Government's Exhibit 13 for identification.) 
MR. AIDALA: Judg¢, I make my motion -- 
THE COURT: Your mot:ion .s denied, with an 
exception. 
MR. AIDALA: Thank you. 
(Recéss.) 
THE COURT: How long are you going to taks? 
It is 3 o'clock. 
MR. LOWE: Your Honor, I am quessing I will be 
about 30 to 40 minutes. 
MR. BERGER: About the same, ,sur Honor. 
MR. AIDALA: I would imagine that is how long 
I will take. 
THE COURT: The only thing I would like to my, 
Mr. Lowe, I know it is difficult, but I think you ought to, 
in your first qo-around, cover everything you should, and. 
your rebuttal should be really a brief rebuttal and not a 
re-summation or anything else. 


I know it is difficult, but that was the purpose 
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of the new rule -- a very short rebuttal and not two sum- 
mations. 

MR. LOWE: Well, your Honor -- 

THE COURT: Cover everything you can in the 


first go-around. 
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MR. LOWE: I cannot quite anticipate all of the 
arguments. I hate to state ahead of time what I think their 
arguments are going to be. 

THE COURT: I am indicating that you may be some- 
what restricted in the length of time you are permitted 
on rebuttal. 

While they are summing up make notes of the parti 
cular points you want to cover. 

Bring the jury in. 

(Jury in box.) 

THE COURT: Just a brief reminder: 

In the summations of counsel, we will proceed 
with the government giving the first sumnation to be followe 
by summations by the defendants, and then a short rebuttal 
by the government. 

As I told you at the beginning of the trial, 
nothing that counsel say during the course of their summa- 
tions is to be taken by you as evidence. It is the indepen- 
dent recollection you have as to the facts that counts. 

If counsel raises an objection that the other attorney is 
not giving an improper interpretatimof the facts, I state 
it is your recollection that governs. 

Counsel's purpose in summation is merely to re- 


view the facts that have been established here and the 
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2 | reasonable inferences that should be drawn from the facts. 
3 | Opinions of counsel have nothing to do with the 
. 4 merits of the case. 
f 5 Sometimes counsel do express their opinions as 
6 to the merits of the case, and that's of no consequence, 
7 | They may give an opinion as to what they thing the evidence 
8 establishes, but as to the merits of the case, opinions of 
9 || counsel count for absolutely nothing. 
10 Counsel should not encroach upon the function of 
1 the court in describing to you what the law is. I should a 
12 tell you about the law and that's my function. They will : 
13 touch on it -- and I hope only briefly -- so I will not have 
14 to reprimand them in connection with certain conclusions 
15 as to reasonable doubt and presumption of ‘nnocence. I will 
16 charge you on that. I ask them to stay away from it except 
17 to touch it peripherally. 
18 Mr. Lowe, you may proceed. 
: 19 MR. LOWE: Counsel for the defense, and ladies 
20 and gentlemen of the jury: . 
21 We are now at the end of the case. All of the : 
a evidence in the case is before you. All of the evidence 
“ that there is for you to considerms already been put before 
you. Not one word of what is said from now until yo: get 
® 25 this case for deliberation is evidence. Nothing that I say +4 
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to you now or later, and nothing that any other lawyer says 
to you, and, indeed, even anything his Honor says to you, 

is not evidence in the case. All of the evidence comes 

from the witnesses and the documents that have been admitted 
into evidence. That's all you may consider as far as evidenc 
is concerned. 

As I told you in my opening, I told you that my 
opening statement was somewhat like a preview, a map, a plan 
of a trip you were about to take. Now we have been on the ¢ 
trip. Now it is time to decide whether or not the trip was 
as advertised. 

I told you in the beginning the government's 
evidence was going to establish certain things, and it is 
now for you to determine whether, in fact, the proof did 
establish those things; whether your"travel agent," so to 
speak, gave you a good preview or a bad one. ‘ 

As you know, this is a criminal case. That makes 
it different from any other kind of case. It makes it more 

serious and more important for everyone concerned. Because 
it is a criminal case, there are certaind@ligations, and it 
is the obligation of the government to prove beyond a reason 
able doubt that each and every element of the crime charged 
was committed, and that is a burden which the government 


has, and that is a burden which the government assumes gladly 
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in this and any other case, because that's the way it is 
supposed to be, 

We do not ask you to guess; we do not ask you to 
speculate; indeed, we do not even ask you to convict anyone 
unless you are sure beyond a reasonable doubt that they have 
done what they are charged with having done. Anything less 
would be a violation of your oath and it would be a violation 
of, really, the foundation of our system of criminal justice. 
That is why I say we gladly assume the burden of proof 
beyond a reasonable doubt. 

A few days ago I told you that this case charged 
a conspiracy to violate the securities laws. I told you 
what, basically, that meant and what we would prove is that 
the two defendsnts before you on trial, Mr. Rodman and 
Mr. Rosenberg, formed a partnership in crime; that is to 
Say, they agreed with each other that they would do certain 
things which, if they had been successful in completing, 
would have violated the criminal laws of the United States. 

Needless to say, ‘adies and gentlemen, the govern- 
ment has not proved by any direct evidence that Mr. Rodman 
and Mr. Rosenberg sat down at a table and made a formal agree 
ment of any kind to violate the law. We have not produced 
a document by which they contracted to become partners; we 


have not produced any photographs of them sitting around 
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planning anything. We don't have any direct evidence. 
liowever, we do have circumstantial evidence, and 

the judge will charge you about the meaning of direct and 

circumstantial evidence in the course of his charge, and 

I won't go into it here except that when I get to that point 

in the evidence I will point out to you what the evidence 

is that the government contents establishes the existence of 

this criminal partnership. 

Let's start from the beginning and review what 
the evidence is. 

Unfortunately, the way a trial goes, and the way 
scheduled witnesses appear, it is not always apparent to you 
on the jury exactly what is being proved at any given moment 
in time: Exactly what is this person being called to the 
Stand for? What is the meaning of nis testimony? Why are 
they here? What is the significance of the testimony? 

Why are they important? 

I don't intend to discuss the evidence with you 
in the order in which it was received before you. That 
would not help a bit. What I would like to do is put it 
together for you so you can see what happened in, what is 
more or less, a chronological fashion. 

Let's start out with what we know about Mr. 


Rosenberg. 
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Mr. Rosenberg, you learned from the evidence, 
is a broker, a trader ata brokerage firm, John Maher 
Associates. The firm is owned by Mr. Rosenberg's wife. 
We know that Mr. Rosenberg and the firm of John Maher Associ- 
ates were engaged in making a market, advertising themselves 
as buyers and sellers of a particular stock, Franklin 
Properties. 
We also know that Mr. Rosenberg had control over 
a fairly sizeable amount of that stock. Ilow do we know that? 
Starting from the end, the last witness that we called to 
the stand for the government, Mr. Robert Sunshine. Mr. 
Sunshine testified on his records and recollection and every- 
thing, that he delivered to Mr. Rosenberg a total of Franklin 
Property Stock, 261,960 shares. 
We know from Mr. Sunshine that Mr. Sunshine and 
Mr. Rosenberg were endeavoring to sell out the stock delivere 
by Mr. Sunshine throuch the nominee names of Calvin, 
Patterson, and Federal Acceptance Company. 
We know that not only because Mr. Sunshine told 
it to us, but we know it because the records, which I will 
get to in a moment, show it, and we know that we had Mr. 
Calvin and Mr. Patterson here. ‘'e know that they testified 
that they didn't have an account at John Maher Associates and 


they didn't know anythisg about anything, and that they had 
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2 not received any checks or anything of that nature. 
3 The records of John Maher Associates, which are 
4 in evidence and can be inspected by you at your leisure in 
5 | the jury room when you deliberate -- I will specifically 
6 refer to these documents, which are Government Exhibits 7, 
7 7A and 7B -- these are the pages, or copies of the pages, 
8 | from the customer ledger where John Maher Associates kept 
9 a record of all of the transactions that supposedly took 
10 place in the customer accounts. 
ll 
12 
J 13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
2A 
25 
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Now what do they show? They show, ladies and 
gentlemen, that for the account of A.J. Calvin a total of 
21,600 shares were sold at various times and for various 
prices. 

They show, ledies and gentlemen, that a total 
of 11,200 shares were sold out through the R.L. Patterson 
account -- again at various times and for various prices. 

Tney show that 4900 shares were sold through the 
Federal Acceptance Company accourt: ac vixions tines and for 
various prices. 

They show that 12,400 shares were delivered from 
the Calvin account to somébody ~-- and Mr. Sunshine told us 
that between sighty and ninety thousand shares were returned 
to him. That leaves, ladies and gentlemen, approximately 
120,000 shares of Franklin Properties stock in the possession 
of WilJiam Rosenberg delivered to him by Mr. Sunshine for 
sale. 

In addition to that, ladies and gentlémen, you 
will recall a number of witnesses were celled to the stand -- 
Mr. Landau, Mr. and Mrs. Jossin, Mr. Ritter -- and we find 
out. that according to the records of John Maher Mr. Landau 
bought and received delivery of 6000 shares of Franklin 


Properties stock. 


Mr. Ritter, according to the records, bought and 
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~ received delivery of 2000 shares. 
3 Mr. and Mrs. Jossin, according to the records, 
; 4 bought wnd received delivery of 1000 shares -- and we know 
5 from their testimony that that did not happen. Somebody 
6 received them but it wasn't the three people that ths 
7 books reflect. 
8 Who do you suppose it was? 
? Now we have two other accounts on the books and eg 
10 records of John Maher Associates: Michael Scott and the 
1 Estate of Theodore Muollo. 
12 Michael Scott, according to the records of John 
13 | Maher Associates, and their customer card for him, shows 
' 4 | a residences address of 100 Bellevue Terrace, Bloomfield, 
— 15 | New Jersey. 
16 Now you might. recall that Mr. Protas got on 
u the witness stand and seid that he had lived there since 
18 1956 at that address, that it was 2a single-family residence, 
19 that he and his family lived there and that he never heard 
20 of any Michael Scott. Nevertheless, the records of John 
21 Maher Associates show that Michael Scott bought and 
2 received d. livery of 8000 shares of Franklin Properties 
3 stock. 
2 Now we have another little record here releting 
2 to this Mr. Scott -- Government's Exhibit 11 in evidence -- 
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two checks drawn on the account of John R. Maher Associztes, 
Inc.; both of them signed on the front by William Rosenberg, 
and we know, ladies and gentlemen, that those checks did not 


go to Michael Scott. 


Charles Marcus, also known as Harry Leiderman, the check 
casher? Do you rémembéer what he said? That he cashed 
those checks and that he got them from Mr. Rosenberg, and 


he gave Mr. Rosenberg the cask less his fee, which was 2 


per cent. 
Now, strictly speaking, ladies and gentlemen, 

there is nothing illégal ebout that man cashing those 
checks, but think ebout this: supposing you have 2 check 
which you have every right in the world to have, that hes 
been given to you by someone who willingly gave it to you, 
and you are entitled to the money. Would you pay somebody 
2 per cent of that just to cash it for you? Or would yon 
take it to the bank and get all of it for yourself? 


Do you think perhaps the use of the check casher in this 


De you remember the man that testified last 4 


case was an attempt to hide something? Is there any reason 
for giving 2 per cent of the money -- unless it is an 
attempt to hide something? Why give it up? 

As a matter of. fact, ladies and gentlemen, 


all of this evidence about the records of John Maher, 
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and the checks, you might well find that it is an attempt 
to hide something, that it is an attempt on thepart of 
William Rosenberg to hide the real owner, thé person who 
really is intérested in and who really has the benefit 

of the stock and the proceeds of those accounts -- and 
that's him and his partner, Mr. Sunshine. 

Because, ladies and gentlemen, the checks 
payable to R.L. Patterson and A.J. Calvin, the same 
sort of thing, ladies and gentlemen. Government's Exhibit 
8-A, all checks made out to A.J. Calvin -- @everyone of th. 
bearing the signature of William Rosenberg, and everyone 
of them cashed for William Rosenberg by Charles Marcus, 
also known as Harry Leiderman. 

Even more interesting, ladies and gentlemen, 
Governmént's Exhibit 8, again all checks payable to A.J. 
Calvin and all bearing the signature of William Rosenbérg, 
and they are all endorsed on the back with A.J. Calvin's 
signature which Mr. Calvin told us was not his. Then 
there is a number right undernsath that signature. That 
number, ladies and gentlemen, is 019252145. That number, 
ladi¢s and gentlemen, is on Government's Exhibit 12. It 
is the number of the personal bank account of William 
Rosenberg; and, ladiss and gentlemen, I am not going to 


waste time to do it, but you will find thesame thing to be 
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in the case of Goverument's Exhibit 9 in evidence, Raleigh 
A. Patterson or R.L. Patterson checks -- again all of them 
siqned with Rosenberg's signature, all of them bearing that 
account number, the same account number of Mr, Rossnberg's 
pérsonal bank account. 

Those checks, you will recall the man from the 
Chemical Bank testified were deposited nto the Chemical 
Bank. That is where Mr. Rosenberg's bank account is, and 
that is also where Meher's bank account is; and if you go 
over Rosenberg's bank account and take the dates of the 
checks and the amounts of the checks and you reflect the 


amounts on deposit in Rosenbéerd's bank account, you will 


See that tho checks were deposited into Mr. Rosenberg's 


personal bank account. 

Thére is one other account that I haven't yet 
mentioned to you, and that is the Estate of Theodore Muollo. 
Now, Theodore Muollo did not testify, and you might guess 
from the fact that there is an Estate of Theodore Muollo 
that he probably isn't around any more -- if he ¢ver was; 
but he had a very interesting address -- the racords of 
John Maher Associates, which were admitted in evidence, 
Government's Exhibit 7-G, show that. John Maher Associates 
curried the Estate of Theodore Muollo at 52 C: arendon 


Street, Boston, Massachusetts. 
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Now if you think back to last week, wa had a 
fellow with a rather heavy Massachusetts accent on the stand 
by thereme of Nicholas Sheehan. Nicholas Sheehan owns that 
building. Nicholas Sheehan has his office in that building. 
Nicholas Sheehan receives mail at that building. Nicholas 
Sheehan knows nothing of the Estate of Theodore Muollo. 

What is the connéction? Nicholas Sheehan had an 
account at John Maher Associates. 

Now what is the point of all that? From all 
that che government submits you can find the following: 

No. 1, Mr. Rosenberg had his hands on, control over a 
substantial mumber of shares. The arithmetic, ladies and 


gentlemen, is somewhrr« between one hundred and sixty and 


one hundred and seventy thousand shares of Franklin Propertie 


stuck. 
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Secondly, the evidence demonstrates that Mr. 
Rosenberg was not running around waving a flag to tell any~ 


body that he did have that much stock. He was hiding it. 


the accounts of customers who didn't know anything about 
being in their account. Why, ladies and gentlemen, would 
he hide it? Why wouldn't he want it in his own name? 

I submit, ladies and gentlemen, that you might 
reasonably conclude that the reason for that is the same 
reason that he wen- to our friend, the check casher, to cash 
the checks but he didn't want people to know, he didn't 

ant people to be able to right away put their finger on 


what was going on because he wanted to hide it. 


He was hiding it in nominee accounts; he was hiding it in 


Ladies and gentlemen, when you are engaged in 
something that is honest, legitimate, open, and above board, 


you don't have to think about hiding it. But when you are 


engaged in a transaction, or series of transactions, which 
are calculated to be fraudulent, you might ciink it would 


Se a very good idea to try to hi@ your tracks as well as 


you possibly could. 

MR. AIDALA: object to that last line of 
argument, Judge, and move for a mistrial. We is talking 
about something that happened in 1974, not anything to do 


with this case, 
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THE COURT: Motion denied. 

MR. LOWE: In that connection, you will find that 
12,400 shares of Franklin Properties got de ivered out of A. 
J. Calvin's account on October 23, 1974; that Lloyd Landow's 
account, according to the records of Maher, stock was 
delivered out of that account, 6,000 shares of Franklin 
Properties on November 23, 1975; and the Michael Scott 
account, stock was delivered out of that eccount on the 20th 
of November of 1975; theestate of Theodore Marlowe, the 
stock was allegedly delivered out of that account on May 7, 
1975; so no matter what you hear from any other people, 


including me, ladies and gentlemen, you look at the records 


and you decide whether it relates to this case or not. 


So now we have William Rosenberg having accumu- 
lated in excess of 150,000 shares of Franklin Properties 
stock. What is he going to do with it? Of course, he will 
try to sell it. 

Even before Kenny Noonan gets in the picture, 
think back again to last week and remember another gentleman 
who took the stand by the name of Joel Marcus. Joel Marcus 
testified that his firm, Nelfer Broughtan, started to trade 
the stock of Franklin Properties sometime in September of 
1975, and that shortly after he started that he started 


advertising a price in the pink sheets, a price at which his 
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2 firm was willing to sell the stock. 
3 | What happened then? He said William Rosenberg a 
: 4 called him up and said, "The price you put in the pink sheets 
Bi 
art, ) is killing me." 
: 6 What do you suppose he meant by that? 
7 | I submit, ladies and gentlemen, you can ee 
8 conclude that what he meant was that the price Mr. Marcus 
9 was offering to sell at was -oo low. It was lower than the 
10 price that Mr. Rosenberg wanted to sell at. Mr. Rosenberg 
oe ll | wanted to sell that stock at one dollar. 
12 What else do we know? ‘That's what he kept telling 
é 13 Mr. Marcus, "Hold on to it. You will be able to sell it ren 
14 a dollar. I expect the stock tec be selling for a dollar." 
15 Mr. Marcus could not sit there and testify as to 
16 what was going on because there is no proof he even knew 
7 || what was going on, but you, ladies and gentlemen, have some P 
18 idea of what was going on, -and that's a very good idea of 
19 why Mr. Resenberg expected tod be able to sell that stock 
20 for a dollar. That's because he expected Kenny Noonan to 
21 do it for him in return for a bribe. 
iy 22 Let's get into that part a little bit. 
| 
23 Mr. Rodman and Mr. Rosenberg have a mutual friend 
A | Mr. Leon Nash. Mr. Nash introduced the two of them, brought 
vi 25 them together, for the purpose of having a merger take usin 
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es 2 between some real estate operation thatMr. Rodman had some- 

a thing to do with and Franklin Properties. As far as we know, 

4 the merger didn't take place but I submit to yuu, ladies | 

5 and gentlemen, that theevidence shows that another merger 

6 took place -- not the one that Leon Nash thought was goins : 

. 1 to happen, but the one between Hr. Rodman and Mr. Rosenberg. 

8 They themselves brought about a merger between themselves, 

9 and that's what this case is about. 

10 This case is about the merger, the partnership, 

1] that those two men created, a partnership dedicated to un- 

12 loading a block of Franklin Properties stock on the un- 

13 | suspecting public in a fraudulent manner. | 

14 | We don't know when and we doen't know how they 

15 got together and made that specific agreement, but we now f 

10 that they made it and here is how we know: en 

17 Mr. Noonan testified that during November cf 1975 am 

18 he was in contact with Mr. Rodman, and Mr. Rodman weuldé tell 

19 him, "I am working on a securities deal now. If you want 

20 to be in on the deal, you are interested in making money, 
v 

21 fine." 

22 Noonan said, "I am interested. What's up?" 

23 Mr. Rodman does not say any details or anything 

2A like that. But one little detail, ladies and gentlemen, and 

25 I submit to you this little detail is very critical ina 
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particular spect, and that is this -~ when you come to 
consider whether or not Kenny Noonan is credible, believable,| 
whether you think he is telling the truth, think about this 
one little piece and see if this doesn't make it clear in 
your mind. Noonan testified, and, indeed, ne wrote it down 
in his affidavit, that while these things were going on, 

on one occasion Mr. Rodman told him that Leon Nash might be 
involved in the deal. Do you remember Noonan saying Rodman 
told him that? Do you remember that? 

What do we know? We know that Kenny Noonan barely 
knew Leon Nash; that he had met him once or twice, or what- 
ever, several years before the incidents in this case. So 
Kenny Noonan would not have been able to say anything about 
Leon Nash, ladies and gentlemen, unless he got it from Mr. 
Rodman. That's the only way he could have knem. Leon Nash 
was up here and he did not say anything about Kenny Noonan. 
We even know that kenny Noonan didn't get that idea from 
Mr. Rosenberg. Here's how we know that: 

When Kenny Noonan asked Mr. Rosenberg whether 
L:.on Nash was involved in the deal, Mr. Rosenberg told him 
no, that he was not. As far as the evidence shows, ladies 
and gentlemen, he was not, but he was involved in Mr. Rodman’ 
mind with the overall picture. He was the one that put Mr. 


Rodman together with Mr. Rosenberg. He was the one who 
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2 arranged for this marriage. 
6-2 3 So when you consider whether Kenny Noonan is 
4 telling you the truth, ladies and gentlemen, think about tha 
5 little piece. It is a piece that he could not conceivably 
6 have made up, could not have made up no way. 
7 Now we find ourselves in December. What do we 
8 know about that time? On December 3rd, Mr. Noonan testified, 
9 Mr. Rodman called him und told him to go to a safe phone and 
10 call him back. They had this conversation where finally 
ll Mr. Rodman revealed to Mr. Noonan the details of the deal; 
‘ 

12 that if he sold Franklin Properties stock to his customers 
13 } for a dollar a share, he would be paid 50 cents a share in 
14 | cash for doing so -- in cash -- not in a check that could 
15 be traced. It was to be in cash. 
16 Mr. Noonan discusses it with Mr. Rodman and wants 
17 to know how he is going to get paid, and things of that 
18 nature. As of this point, what he has is the outline of the 
19 deal and some knowledge, as it was pointed out in the course 
20 of his cross-examination, that he knew what he was being 
21 offered was an illegal deal. 
22 What did Mr. Noonan do next? 

23 Before he «ven got in touch with Mr. Rosenberg, 
2A Mr. Noonan reported the illegal deal that had been offered 
25 to him to the United States Attorney's office and that, 
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ladies and gentlemen, is what led to the most important 
evidence in this case, and I am referring to those tape 
recordings which you heard last week. 

The first thing Noonan told you he did was that 
on the morning cf the fourth, after Rodman given him the 
offer, he called up the United States Attorney's office and 
reported it, and that after that happened, Rodman called him 
again and told him to get in touch with Bill, and he gave 
him the telephone number. 

Noonan again reported that to the United States 
Attorney's office, and then Noonan went and called Bill at 
the phone number. Remember? Do you remember what happened 
wher he did? Remember, at this point in the game he has 
already reported to the authorities what is going on. 

He told you that he called up that phone number, he asked 
for Bill, and a guy got on and said he was Bill, and he 
told him, "I am Kenny Noonan, and Billy Rodman told me to 
call you about Franklin Properties." 

Ladies and gentlemen, I told you when I ste~-ted 
that we were not going to be able to show you a document 
or photograph, or anything like that, that proved there was 
a partnership. I told you we would prove it by circumstantia 
evidence and we are at that point right now. 


Kenny Noonan did not know William Rosenberg, had 
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never met him, and that for the fact that he knew that Mr. 
Rosenberg was a defendant in this case and was sitting at 
the table, would not have been able to say who Mr. Rosenberg 
wa: He had no idea who Mr. Rosenberg was until after it 
was all over. 
How does Kenny Noonan get to talk to William 

Rosenberg? Ile gets to tall Oo William Rosenberg, ladies and 


gentlemen, because William Rodman tells him to. 
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Tt is that fact -- not alone but in conjunction 


with a few others that demonstrates to you that there was a 


~ 

partnérship hera. 

Rodman calls up Noonan becausé,as you heard 
the testimony, Noonan and Rodman had some sort of business 
relationship on various things that went back quita a few 
years. Rodman knew Noonan; Rosenberq did not. 

So Rodman went out and tried to corral Noonan 
to bring him into their crooked scheme; and then when Noonan 
said, "I've got to make Sure about getting paid," Rodman 
said, "I'll put you in touch with the guy who is résponsible . 


for getting you paid" -- and thet is who Kenny Noonan gets 
to go to, William Rosenberg, only because Rodman sent him 
to William Rosenberg, and that is the Only reason, ladies 
and gentlemen, and the Only reason Rodman would de that is 
if he had an understanding with Mr. Rosenberg ehead of time, 
that thet is whet they were going to do. And it is that 
kind of understanding, ladies and gentlemen, that is the 
conspiracy that these people are charged with. 

Let me point out something that is a matter of 
record and that is very interesting, in light of all of 
this. We have here Government.'s Exhibit 1. Government's 
Exhibit 1 is the records of the Holiday Inn in Binqhampton, 


New York, Those records show that on the lst, the 2nd 
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- and the 3rd of December of 1975 William Rodman was 

3 | registered as a guest. at that hotel. 

4 Those records show, among other things, that 
5 Mr. Rodman was at the hotel on those days, and that the 
6 


hotel has a telephone number that is Area Code 607 729-6371. 


7 We also have evidence here, ladies and gentlemen, 
8 the records from the Telephon: Company of the toll calls 

9 made from John R. Maher Associates, and on those records, 

10 ladies and gentlemen, you will find that as early as 

1] October the 29th of 1975 Somebody from John Maher Associates 
12 was calling Mr. Rodman at his home in Spring Valley, New 

13 York, ata telephone number that the records show were his 

14 home telephone number: 914 352-5884, 

15 Now the evidence on this record speaks volumes. 

16 Do you remember the dates when Noonan said he was being 

17 told the details? Hé was béing told the 3rd and the 4th -- 
18 right? On the 3rd he gets the datails, and on the 4th 

19 he got the word to call Bill at thet telephone number. 

20 These records, gentlemen end gentlemen, demonstrate that 

21 On the 2nd of December, 1975, a phone call was made from 

<2 John Maker Associates to that Holiday Inn in Binghampton, 

3 New York, where Mr. Rodman was staying. > 
2A They show, ladies end gentlemen, that two phone 

25 


calls in fact were made on thet date to that. place. 
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They also show that on the 3rd of December a 
totel of three phone callswere made from John Maher 
Associates to that Holiday Inn where Billy Rodman was 
staying -- at the very time that Rodmen finally was 
revealing the details of the déul to Kenny Noonan, 


somebody from John Maher Associatzs was calling the very 


Place where Rodman was staying. 

Now what do we know? We had three people from 
John Maher Associates on the stand: the préesidént, Arthur 
Pendrick. He doésn't know Billy Rodman and never called 
him. 

The cashier, Lou Scala, hé doesn't know Rodman 
and he never called him. 

And Arthur Fine, he dossn't know Bill Rodman 
and he never called him up. 

And all during that time, they asked on cross- 
axamination, "Oh, don't customers come in sometimes and 
use the phone and make telephone calls," et cetera? And 
they said, “Sure, that happens, people make phone calls." 

Ladies and gentlemen, it is an incredible 
coincidence tobseliéve thet some customer just happened 


to be there on the 2nd and the 3rd of December and just 


happened to call the Holiday Inn. The only really logical 


conclusion, ladies and gentlemen, is that William Rosenberg 
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wascalling William Rodman on the 2nd and the 3ra of December, 
and based on what you know Mr. Noonan told you happened, 
you know what they were talking about. 

Now we get to the 4th. We know that on the 4th 
of December Kenny Noonan was trying to call Bill Rosenberg 
in the afternoon. 

Ws know that from Arthur Pendrick, andwe know 
it from Noonan as well. He was trying to get him on the 
phone, and remembar Arthur Pendrick was very concerned to 
get out the fact thet the reason he remembered it was that 
Mr. Noonan was SO urgent. Now I am not Suré what is so 
important about Mr. Noonan being urgent, but remember this -- 
and this is what mr. Noonan told you -- it is that his 
interest at that point in time was really one thing: ha 
had told the Story to the authorities, and at that point 
in time he knew that the only evidence that he was telling 
the truth was that he said so; and, quite frankly, ladies 
and gentlemen, you might well Say to yourselvés that "That 
just isn't enough for me," -. Noonan was interested in 
getting some evidence to back up his Story to prove that he 
was telling the truth, 

Now whether he was urgent or sounded urgent or 
not, that's what he was doing. He wasn't any longer looking 


to do any business with Mr. Rosenberg. We was looking to 
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Mr. Rosenberg questions on the telephone so that Mr. 
Rosenberq's answers could be recorded and so that he 
could get up on thet witness stand and Say, “Sea, it is 
just like I said it was." 

That is the same Arthur Pendrick, ladies and 
gentlemen, who between the time that: he testified -nd the 
week before heqen to lose his memory. That is the 
Arthur Pendrick who was tke president of the firm for which 
Mr. Rosenberg is the trader. 

It is the same Arthur Peu.drick who is the president 
of the firm of which Mr. Rosenberg's wife is the owner. 

I submit you could well find that Mr. Pendrick 
was up there reluctantly saying what could be dragged out, 
and nothing more than thet. And that is so that natural -- 
he doesn't want to hurt anybody, but what he told you was 
that he told William Rosenberg that this guy Kenny had 
called and William Rosenberg told him, "Oh, yeah, that 
Same guy may be coming in to buy a couple of thousand shares 
of Franklin Properties stock.” 

That is whet Mr. Rosenberg told Mr. Pendrick 
what. was going on béfore Mr. Rosenberg realized that anybody 
@ls6é knew what was going on. He did not téll Mr. Pendrick 
On the 4th or the 5th, I guess it would have been, of 


December, that "That guy Kenny that. is calling up, I am 
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just leading him on" -- he did not tell him that day. 


2 3 And he told him," Some guy is coming in to buy 


* || & Couple of thousand shares of Franklin Properties stock." 


w 


He did not tell thet story to Mr. Pendrick as 


6 | Mr, Pendrick finally admitted until after he got indicted. 


8 


8 


24 
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While the deal was going on he wanted to work, 
but after he got indicted and heard the tapes he then needed 
an explanation for the tapes, so his story was, "I was just 
leading that guy on." 

Do you remember something? le went out that 


afternoon, ladies and gentlemen. Ile told Mr. Noonan, "I'm 


going out for the afternoon. If you want to start doing 


any business, Artie or Louie can take your orders." 
That's what he told Noonan. 

He was just leading Noonan on! lle has no way of 
knowing that while he is gone for the afternoon Noonan is 
not going to send the orders in from his firm, and Artie and 
Lou will fill the orders. He is not leading him! He is 
hoping Noonan can come through because then he can sell the 
Stock and make a profit. 

That leading him on, ladies and gentlemen, you 
can well find is a Story that Mr. Rosenberg made up at a 
time when he knew he had to have some € >lanation for that 
conversation that he learned was On tape, and he could deny 
that it happened, and he could get up and have his attorney 
get up and attack the credibility of Kenny Noonan until he 
was blue in the face; but that tape was not going to go away. 
It is there, and it is stillthere. 


That night, after Noonan talked to Rosenberg in 
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the morning, and having been unable to get him that afternoon 
or that evening at his home, called Mr. Rodman at Mr. Rodman' 
home. Ladies and gentlemen, that was a call that was made 
from the United States Attorney's office by Mr. Noonan with 
Mr. Doonan -- and don't confuse the two of them. The names 
sound the same but they are different. Mr. Doonan helped him 
out. He made a recording of it and listened to it all. 

There is going to be a lot said as to what was 
the meaning as to what Mr. Rodman said on this tape. What 
does it mean? You are going to hear something to the effect, 
“Here's Mr. Rodman telling Mr. Noonan, ‘Get away from me. 

I don't want anything to do with this,' and so forth." 

I submit to you, ladies and gentlemen, that you 
should consider the tone of voice that Mr. Rodman was using 
when he was saying those things, and if you have forgotten, 
you can listen to the tapes again as many times as you would 
like when you go into your deliberations. I urge you, any 
evidence, any documents, the tapes, if you are not sure, ask 
for them, ask to look at them, examine them. It is ‘l 
there, and that's what it is there for, for your information, 
to help you decide this case. 

Do you want to hear the tapes? Ask to have the 
tapes played or even to take them into the jury room with 


a machine and play t*sm yourselves. 
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2 When it comes down to it, if you are not sure, 
3 you don't remember what the testimony was on a particular 
4 point by a particular witness, ask to have it read to you. 
5 See, these people (indicating) have been in court every day 
6 taking down everything. They are really quite cqood at it. 
7 Sometimes I am amazed at the things I say when I read the 
8 transcript, but it is not because I didn't say them, it is 
9 because I didn't think them out very well before I let that 
10 out of my mout’. They are very good and they can read it 
ll all back to you if you can't remember. If you have a 
12 problem like that, ask, because it is better to be sure than . 
13 | to make that kind of mistake because you don't remember. 
: 14 | In any event, we do know that Mr. Noonan had been 
15 told by Mr. Rodman to call this guy Bill at a telephone 
; 16 number, and Mr. Noonéenr Says to Mr. Rodman, "I know who this 
| 17 guy is, by the way." 
° 18 Now Mr. Noonan didn't know who the guy was pefore 
19 | that, wher he last Spoke to Mr. Rodman, and Mr. Rodman only 
20 | gave him a first name and a phone number. Mr. Noonan found 
21 | out by calling the offices of John Maher who this guy Bill 
22 was. It is the only Bill at Joun Monex. Thet's now he 
23 | found out. And he said that, iadies and gentlemen, "I know 
2A who this guy is, by the way," and the answer on the tape 
25 for Mr. Rodman is, "All right. I don't know. I don't. OkayP” 
we 
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DO you suppose that what Mr. Rodman meant to say 
was that he didn't know who this guy was, or do you suppose 
that Mr. Rodman, whom you may recall told Kenny Noonan to 
go to a safe telephone to cail him back the day before, do 
you Suppose Mr. Rodman was giving Mr. Noonan a message? 
"I don't know. Okay?" In other words, I ain not going to 
Say it out loud, and as far as anybody is concerned I don't 


want it to be known that I know who this guy is. I want to 


Stay out of it. I don't want to leave any tracks. 


I submit, ladies and gentlemen, that's what Mr. 
Rodman is telling Mr. Noonan at that point. 

Mr. Noonan is te)ling Rodman how he is going to 
get a hali, and "a half," is 50 cents. That's a slang 
expression. 

Then there was "less 5 percent for somebody to 
do the checks," or something like that. 

Mr. Rodman says something to the effect of, "jell, 
that's your business. I don't want to know." 

Again, Mr. Rodman doesn't have to be told. He 
knows what is going on, but he doesn't want to know for the 
record. He doesn't want anybody else to know that he knows 
because, ladies and gentlemen, if Mr. Rodman didn't know, 
how ..d Mr. Noonan get there to begin with? This is a 


conversation in which Mr. Rodman is simply trying to avoid 
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coming out and saying it, and also sort of giving Mr. Noonan 
a message: "Don't talk about this kind of stuff on the 


telephone," because Mr. Rodman, who is concerned about using 
safe telephones, you might find that he's a little concerned 
that exactly what happened here could happen to him. 

But finally, what Rodman does say -- and this is 
indication to you as to whether Mr. Rodman wants this deal 
to go through or not, because he is telling him: "I am 
worried about gétting paid from this guy. Ilow do I know I 
am going to get paid?" 

That's Noonan's whole pitch. 

Rodman says, "Seriously, I would not worry about 
that aspect of it, okay?" 

What's that like, ladies and gentlemen? That's 
Mr. Rodman +2lling Mr. Noonan that he doesn't have to worry 
about getting paid; that Mr. Rosenberg will pay him. That's 
what he is telling him. 

Then he says, “The only thing I was worried ibout 
was that you were not going to get a full count." 

You know if Kenny 30ld X numbers of shares maybe 
he would not get full credit for everything he sold. And 
Mr. Rodman said, "I spelled it out to him," 

Mr. Rodman spelled it out to Mr. Rosenberg:"Ii 


I put Kenny Noonan in this deal he gets a full count, « “1ir 
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count, and a fair shake, and he gets paid." 

What does Mr. Rodman say? That Mr. Rosenberg 
told him he understands that, and then Mr. Noonan Says, “7 
got to direct everything to him; I have to direct everything 
to John Maher.” 

And Rodman says, "I don't know if you can, you 
know." 

Noonan was asked about this. How does it work 
in the business? In the business, when you are a broker and 
you are a customers' person, you represent the customer as 
a registrered representative and the customer wants to buy 
a stock based on your recommendation, you give the order 
ticks - to a clerk in the orderzoom and this clerk calls 
around and looks for the best price to buy it for, the 
cheapest price he can get it for the customer, and that's 
the obligation he has to tha customer, 

Mr. Rodman says, "I don't know if you can, if you 
can direct it all to Maher. If you can, great," 

What did Mr. Noonan Say? He said that if he had 
a corrupt clerk he could have written down on the ticket, 
"Go to Maher for the stock," and the guy would Say okay. 

He said he didn't have a corrupt clerk, he did 
not have one. 


What did Mr. Rodman say? "If you can't, that's 
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if you can't direct it all," -- because Mr. Rodman, veing 

in the business, knows that maybe he can't push all the stock 
into Maher, “Push all the purchase orders into Maher directly 
You just make sure that he understands. He has got to make 
up for it," namely that Mr. Rosenberg has t~> pay anyway 
because that's the deal. 

The conversation ends with Mr. Rodman wishing 
Mr. Noonan good luck and they discuss chatting with each 
other on the following day. 

The following day Mr. Noonan is back in the 
United States Attorney's office and he is on the telephone 
to Mr. Rosenberg. Ladies and gentlemen, this tape recorded 
conversation practically by itself establishes beyond a 
reasonable doubt that Rosenberg did just what the indictment 
says he did. 

It starts out with a brief introduction as to 
why Mr. Rosenberg was not available a little while earlier 
when Noonan called for him, that he was in the john. 

Now there is going to be some talk as to how Mr. 
Noonan lied to Mr. Rosenberg; he told him lies on this tape. 
What he did, ladies and gentlemen, was to make believe that 
he was goi: © go through with the deal, to make believe 
tha. he had sone *iny good to offer Mr. Rosenberg, and what 


do you suppose he was i.ing? He was trying to get evidence 
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2 | because he had talked to Rosenberg the day before -- he told 
3 you that -- and Rosenberg told him the entire deal. Ile aten*e 
4 need to know any more about the deal. What he needed now 
5 | was evidence to back up that what he said the day before 
6 did happen, that he was teliina the truth about it. 
7 So he goes into the whole thing with Mr. Rosenberd; 
8 “The deal has changed a little bit for me. I gota guy maybe 
9 take down 30,000 shares." 
10 That's made up. So what? 
1] Mr. Rosenberg's response to it is, "Terrific. 
12 Okay. That's fine." 
13 Kenny says, “Do you suppose we can sweeter: ‘ne 
4 deal a little bit because I come in with s ch a large amount 
15 of purchasing?" 
16 What did Mr. Rosenberg say? wo. That's it. This 
17 is what I have to pay on one side, and this is what I have 
18 | to pay on the other side. 50 cents is the best you can do." 
19 What he says in response to 36,000 shares being 
r 20 purchased, "15 can go," and I submit, ladies and gentlemen, 
21 you can find that meant $15,000 is what Noonan could get in 
we cash if he did that deal, if he got 30,000 shares boughi for 
23 one dollar. 
| 2A Remember, this is an interesting thinc about 
a 
25 


Mr. Rosenberg, who is just leading Kenny on. Mr. Rosenberg 
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was even trying to rip nny off. Mr. Rosenberg told him to 
figure 5 percent for cashing the checks. Do you remember 
that on the tapes “Figure 5 percent, and I make nothing on 
that. Another guy does that, and that's a way of laundering 
that.” 

Well, we brought the laundry in for you. Charlie 
Marcus, also known as Harry Lighterman, he is the laundry, 
the check casher. What does he tell us? He charged 
Rosenberg 2 percent to cash those’ checks. 

So Rosenberg is telling Noonan it is going to 
cost 5 percent. 

Where do you suppose the other 3 percent is 
going? It is going into Mr. Rosenberg's pocket. 

That's interesting. Mr. Rosenberg, the evidence 
shows, has a history ofdoing things like that, of not even 
playing straight with the guys he is working with in his 
deals. 

MR. AIDALA: Judge, I am sorry to interrupt, but 
I object and move for a mistzial. 

THE COURT: Motion denied. 

MR. LOWE: Government Exhibit 13C in evidence 
contains what Mr. Rosenberg, in his own handwiting, gave 
to Mr. Sunshine as an accounting for what happened to the 


shares, Calvin, Patterson, and Federal Acceptance, that 
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Sunshine sent to Rosenberg to sell, 
Ladies and gentlemen, if you take this Piece of 

Paper and compare it with the actual records of John Maher, 
it would show the sales for the accounts of Calvin, Patterso 
and Federal Acceptance, and you will learn something. yoy 
Will learn that not as many shares were actually sold as 
| this paper Shows was Sold, and you will learn that those 

Shares that were sold were not sold at the prices listed on 


this sheet of Paper either. 


& 


& 
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This shows in June of 1974 shares for the Calvin 
account of a certain number of shares, and the prices -- 
10 cents, 15 cents; Patterson 15 cents, 15 cents, 20 
cents, 20 cents, 25 cents. 

And there are thousands of shares listed here, 
ladies and gentlemen. 

This is the accounting that Mr. Rosenberg 
rendered for these nominee accounts to Mr. Sunshine who 
gave him the stock to be sold. 

Look at the records. You will find a few sales 
in the Calvin account for half a dollar a share, three- 
quarters, 

Pederal Acceptance stock being sold at a quarter, 
a half, a half, a half. 

As I said, if you add up these numbers here they 
will show a lot more stock having been sold than the records 
actually show were sold. Mr. Rosenberg was not giving an 
honest accounting, I submit, to Mr. Sunshine. Mr. Rosenberg 
the evidence shows, was not going to give in honest account- 
ing to Kenny Noonaa. Mr. Rosenberg, ladies and gentlemen, 
was not going to give an honest daal to the stock-buying 
public. 

I don't want to be tedious to pursue everything 


that is said in this taped conversation between Noonan and 
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2 Rosénberg, You have heard it, and if you went you can 

3 hear it again -- it's all in there -- every aspect of tha 4 
4 | casé that you could think of, including, ladies and 

5 gentlemen, that it is all going to be a big secret -- 

6 "You and I don't ¢véen know each other when it comes to that P 
7 kind of stuff" ~~ that is Mr. Rosenberg talking -- "When 

8 | it comes to this pay-off you and I don't even know each 

9 other." 

10 Sound familiar? Sound a little bit like Mr, 

ll Rodman's Statement on tha tape the night before? "Tf don't 

12 €ven know the guy -- right?" 

13 "Okay, I don't éven know him" -- sound familiar? - 

14 all going to be a big secret -- one big happy family -- 

15 terrific! 

16 And of all things, ladies and gentlemen, we 

17 have Mr, Noonan going so far @as to isk Mr. Rosenberg about 

18 | this fellow, Joel -- from Helfer, Broughtan --~- and 

19 Joel Marcus was here, and he said he is the Only "Joel" at ‘. 
20 Helfer, Broughtan, so it is him they are talking about. 

21 And what is M2. Rosenberg saying? "He is not 

22 a good guy to do business with. He is Strictly from that 

23 kind, but he will Play ball because his tongue is hanging 

24 out." 

25 You saw Mr, Marcus, and you heard him testify. 
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You heard him testify that he had acquired some of the 
stock, and ha had bought it fairly cheaply, and of course 
hse would be heppy to sell it for a dollar. 

Do you remember this -- he was asked, “Did 
youoonspirs with Mr. Rosenberg to do a deal with Mr. 
Rosenberg to manipulate the stock and puff up the price?" 

le said, "No, of course not." 

"He is strictly from that kind -- not a good 
guy to do business with." 

What do you suppose Mr. Rosenberg meant by that? 
Do you suppose thet he meant. that Joel Marcus was an honest 
guy, an@ that he was Straight, and that he was Only joins 
to do what he thought was best for his business and his 
customers, and that he wouldn't get involved in a deal of the 
nature that was being offered to Kenny Noonan -- an illegal 
deal? -- that he would only do the best he could honestly? 


Do you suppose that that might be what Mr. Rosenberg meant 


that he said, "Not a good quy to do business, I don't think 


you can trust him, and ha is strictly from that kind." 
i 
I don't know, ladias and gentlemen, what "that 
kind" is or what it means, but I think you might figure out 
what it means -- the kind of people who won't go and form a 


criminal partnership with mr. Reseénberg. 


Those tapes are there, and no amount of talk by 
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m6 Or any other lawyer in this courtroom is soing to chanqe 
what is on those tapes, or make them gO away. The 
documents ars ell there, and aqain no amount of talking 

by anyone is going to make t 2m qo away. 

There ar6é only a few moré points I want to make 
before I am finils +, and one of them is this -- and, 
again, talking about « conspiracy and a Partnership -- 
Kenny Noonan ic talking and he is telling Mr. Rosenberg, 
"The only reason I am dealing with you on this basis without 
somé kind of guarantse is that Billy Rodman wouldn't put me 
into somebody -- and the expression is rather impolite so 
IT will just refrain from mentioning it -- and Mr. Roséenberq 
Says "You can trust ma implicitly." 

And then the next line, ladies an’ gentlemen, 
Speaks volumes. It Says perhaps more sloquently than any 


oratory that I can bring to bear on this subject exactly 


what this case is about. Mr. Rosenbery says "if Bill 0,K.'s 


mé, trust me, That's all I can tell you," 

That, ladies and gentlemen, is what these people 
aré charged with, and that, ladies and gentlemen, I think 
you will find is what happened. 

Now before I conclude I want to make reference 
to one thing. Mr. Noonan has a record. Mr. Noonan has 


not done in the course of his lifa everything according to 
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the straight and narrow and according to the law. When he 
was 19 years old he got involved in a check forgery matter 
out in California; and later on he qot involved with this 
gun business. As a matter of fact, on one occasion he 
pointed a gun at Mr. Rodman to get his money from him. 

Mr. Noonan, ladies and gentlemen, is not necessarily a 
nice guy. He is not neccssarily to be held up as an 
example for the youth of America to follow. He is not 
perhaps the kind of person you would like to invite home 
for dinner -- and perhaps if you did invite him home to 
dinner you would count the silver before he left. But 

Mr. Noonan can be all of those thir « without being the one 
thing that he may be in order for tc defendants to be 
successful in achieving their goal in this case. 

Ladies and gent’ enin, ha must not be telling 
the truth in order for the detense to be successful, 
because if Mr. Noonan is telling the truth these men are 
guilty. 

And, ladies and gentlemen, it isn't Mr. Noonan's 
voice alune that tells you what happened. It is Mr. Noonar's 
voice from the witness stand but it is the voices of these 
men themselves, Mr.Rodman and Mr. Rosenberg, that tell you 
this, no matter how much you may dislike or disapprove or 


éven in the last analysis distrust Kenny Noonan personally 
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and alone, you are not being asked in this case to 
Kenny Noonan prrsoually end alone. Kenny Noonan's 
was backed up, corroborated by the very people who 
before you as defendants in this case. 

There is a biblical line that says something like 
"By their acts ye shall know them." 

By their conversations on these tapes, you 
ladies and gentlemen will know these defendants. 

Keep your mind on what the evidence really is. 
Don't let your eye gat taken off the ball; and remember 
that Kenny Noonan is not on trial here, that his sticking a 
gu at Mr. Rodman doesn't have anything to do with this 
case; that the fact that he !.ad forgery charged against him 
in California when he was 19 doesn't have anything to do 
with this case;and that if that's all there is to say, when 
I get finished, is that Mr. Noonan is no good and you 
shouldn't believe h’m, then, ladies and gentlemen, that's 
damn good, because those tapes are going to be there at or 
everybody is finished talking. 

I submit, ladies and gentlemen, that on the 
basis of those tapes there can be no doubt that both Mr. 
Rodman and Mr. Rosenberg are guilty of conspiring, that is, 
agreeing with each other to violate the fraud laws of the 


United States. 
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Thank you for your attention. 

THE COURT: Mr. Berger 

MR. BERGER: Your Honor, is it possible to get -- 
THE COURT: Can we get a t of some kind? 
(Discussion off the record.) 


MR. LOWE: Your Honor, may we have a two-minute 


recass? 

THE COURT: Yeas. 

(Recess.) 

(The following occurred in che absenca of 

the jury.) 

THE COURT: Yes, Mr. Berger? 

MR. BERGER: I would like to ascertain whether we 
are going to complete all, including rebuttal? 


THE COURT: We had better finish the summations 


and the rebuttal tonight. 
MR. BERGER: Thank you. 


‘R. LOWE: My apologies, your Honor. I went long 


beyond the time I predicted, but I think with your Honor's 


admonition in mind that I had better not leave anything out. 


THE COURT: Well, we will take it off at the other 
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(Jury in box.) 
MR. BERGER: May it please the court, Mr. Lowe, 
Mr. Aidala, and ladies and genilemen of the jury: 
I would like to take this opportunity to thank 
you on my behalf, and on behalf of my client, Mr. Rodman, 
for the matter in which you have perfcrmed your jury service 
during this trial. 
The right to a trial by jury is one of the most 
important rights of any defendant, and it is also your right, 


as citizens, to sit as jurors. Although we commonly say you 


are performing your jury duty, you really are taking 


advantage of a right. and I can think of no case in which 
the facts are such that the importance of having a jury of 
your peers is greater -- none. 

In 1100 King Henry I, in England, centralized 
the King's Courts. Up to that time each province, each 
small town, had their own judicial system; each judge, each 
prosecutor, the defense attorneys, knew the people that 
lived in the village in which they were dispensing justice. 
But fcr the next 100 years after King Henry I started to 
centralize the judicial system in England, that system 
became more and more the King's Court, the King's Justica, 
anc that worked fine. There was no problem with that as lon 


as the King was a kind king, or a benevolent king, or an 
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intelligent king. The system worked very well. It was a 
uniform system of justice throughout England. 

Prior to 1200, when Richard the Lionhearted was 
king, the system worked exceptionally well, but then, approxi 
mately in the year 1200, Richard the Lionhearted, the 
benevolent king, the good king, died. King John assended 
the throne of England. King John was not a benevolent king; 


he was not a good king. It became commonplace in England 


to buy and sell justice. It became commonplace in England 


for King John to accuse certain barons in his kingdon of 
felonies, of crimes, and he would do this because if he 
were able to convict these barons of the crimes of which 
they were accused they would forfeit their prorerty to the 
king, just as much as today the defendant as convicted he 
forfeits certain rights to the state, certain rights that 
he has as a citizen. 

King John would use informants; he would use 
people that would get up and testify to the guilt of the ° 
baron that he accused, and after this baron was convicted 
then King John would take over the baron's property and he 
would give a certain amount, a certain gratuity, to the 
witness, The witness would derive some benefit from his 
testimony. 


In the year 1213 the harons in England formed 
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that council met in Saint Albans, near London, 
and i.-. « Up a list of demands which they wished to 
present to the king, King John, which demands would have 
given certain rights to the barons and certain rights to the 
free people, the freemen of England. 

After these demands were written up, they were 
twice presente 7 to King John, and twice he refused to sign 
them. 

Finally, in the year 1215, Ju: - ‘5, at Runnymede, 
which is on the Thames River near Londor., the -a.lons and 
churchmen assembled an army. King John's army met that 
army on the * eld, and when King John saw how hope’essly 
outnumbered he was, he gave in to the demands of the barons, 


the freemen, the church, and this was the first time in 


history that the absolute authority of a king in England | 


was in any limited, because up to that time the kings 
powers were supposed to have come from the church, not from | 
man. When he signed that document that was given to him 
in the year 1215, he gave certain rights for the first time, 
cer’ .in specific rights, to every freeman in England. 

That document is known as the Magna Charta. 
The Magna Charta is the cornerstone of democracy as we know 
it today. It was made up of 63 demands, and one of those 


demands was the right for every man to have a trial by a 
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jury of his peers. 

So, ladies and gentlemen of the jury, although 
up to now you felt you were r -ming jury duty, you really 
ave exercising a right which goes back to the year 1215, 

a right over which freemen were ready to go to war, a right 
which today is the fundamental building stune of our judicia 
system. 

Tt is only in a democracy that people will under- 
take a right and insist upon a right so onerous as the right 
to sit on a jury. There is no more onerous right than the 
right to judge one's fellow man, to sit in judgment of one's 
fellow man You will probably be making one of the most 
important decisions yor wi’l eve: make in your lifi. The 
decision you will make will be one of the most important 
decisions ever made in the life of Bill Rodman because today | 
and tomorrow, the days until you reach your verdict, are the 
most import=rt days in the life of William Rodman. 

the jucge will tell you that every defendant 
at the beginning and throughout a criminal trial, and up 
until the time that the government proves beyond a reasonabl 
doubt otherwise, is presumed innocent. The presumption of 
innocence is not some fictitious,non-existing, non-living 


thing. It is a living, breathing, thing, like the right to 


trial by jury. The presumptior of innocence also is one of 
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the foundations, one of the cornerstones, of our judicial 
system. 

It is said that a defendant is cloaked in 
innocence and that he : o:tinues to wear thatcloak of inno- 
cence until the government proves peyond a reasonable doubt 
that he is not innocent. 

"Beyond a reasonable doubt" does not mean cor.- 
ject: re or inference; it does not mean guessinc. That means 
evidence beyond a reasonable doubt. ‘The type uf evidence 
which you would rely upon when reaching a decision which is 


one of the most important decisions you could make in your 


=< 


personal life, that is the type of evidenc> you must rely 
upon, that is evidence beyond a rea cucvle doubt. 

Wnat is this case all abo.t? 

The indictment charges that Bill Rosenberg and 
Bill Rodman were partners in crime. ‘That's what this case 
is all about. 

The indictment alleges that Rosenberg accumulated 
150,000 shares of Franklin Properties stock. The indictment 
also alleges that Rosenberg and Rodman agreed to inflate 
the price of the stock to one dollar per share. Remember 
that: They agreed. They agreed to inflate the price of the 
stock. 


The indictmert charges that Rosenberg and Rodman 


SM. CHERN DISTIC CT COURT REPORTERS, U5. COUR TINO 


Q 


pgcg was 


agreed, as partners in crime, to Pay Noonan 50 cents per 
Share for every share of stock, Franklin Properties Stock, 
that N. onan Stold at one dollar, 

The indictment also Charges that Rodman and 
Rosenberg, ag Partners in crime, agreed to use the mails 
to effectuate their scheme to defraud, 

This case is not about anything either Mr, 
Rosenberg or Mr. Rodman may have done in the past that Was 
not in furtherance of this conspiracy. [I beg of you, dont 
take your eye off the bal? Give each defendant Séparate 
consideration, because your decision, your verdict, 
to do something wrong, not Whether one of these defendants 
intended to Sell stock to the Public, this case is about 


whether Rodman and Rosenberg reached an agreement intending 


together, working together, to take this stock and sell it 


to the public. That's what this case is about, 

If the government proves that Bill Rosenberg 
cashed checks, that doesn't Prove that Rodman and Rosenberg 
wére partners in crime as alleged in the indictment. 
The key to this thing is what is in the indictment. Did 
the government Prove beyond a reasonable doubt the allegations 
jn the indictment? Not some other crime, and not some other 


crime that may have taken place at a different time, but 
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did the government prove the crime alleged in the indictment 
In addition to that, the government has the 
burden of proving beyond a reasonable doubt that Bill Rodman 
willfully and voluntarily entered into an agreement with 
Bill Rosenberg as alleged in the indictment, and I beg you 
again, don't forget those words: Willfully and voluntarily. 
Did he willfully and voluntarily enter into an agreement, 
a partnership in crime, as alleged in the indictment? 
The title of this case is the United States of 
America versus Bill Rodman and Bill Rosenberg. I cannot 
think of any more awesome title. The United States of 


America against -- 


But let's remember one thing: It was not the 


United States of America thet was sitting on that witness 
Stand testifying; it was Ken Noonan that was sitting on that 
witness stand testifying. ‘The United States of America 
does not vouch for his credibility, for his honesty, for 
his integrity, for his truthfulness, for his lack of moti- 
vation. No, they don't vouch for those things. 

Ask yourself this: Did the United States of 
America use Ken Noonan as a witness or did Ken Nceonan use 
the United States of America? 

The evidence in this case, as we boil it all down 


amounts to two things: The testimony of Ken Noonan and the 
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2 Credibility you are gOing to give that testimony, and the ‘ 
3 recordings which were made between Ken Noonan and Bil) 
4 Rodman, and Ken Noonan and Bil] Rosenberg, That is the | 
5 Crux of the government's case. Everything else next to 
6 that is window dressing, 
7 When you consider the recordings, remember one 
8 thing: Those recordings are nothing more than the tip of 
9 the iceberg. They are the tip ofthe iceberg. The recording 
10 between Rodman and Noonan must be €valuated, not only by F 

+) 11 what was said on the tape but Ken Noonan's testimony as to 
12 what transpired to come up to that recording; the circum- 

— 13 stances surrounding the making of that tape must be con- 
14 Sidered by you when yo. try to interpret that t-pe, 
15 It reminds me of the Story of a little boy that 
16 has two failings, two serious failings. He is always coming 

17 | home late from School and he always lying. One day his 
& 
lu father says to him, "Son, if you €ver come home late from ; 
19 School again, or if you ever lie again, I am going to have 
20 to punish you," 
4 21 The son says, “Dad, ry Promiseyou, I will never 

a come home late from School again and 1 Will never lie again,’ 
os Ther, the following day, what happens? He comes 
2A home late from school, 
25 


His father Says to him,"Son, I told you if you ; 
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ever come home late from school again I would have to punish 
you, and unless you can give me a good explanation as to 
why you are late from school I am going to have to do that." 

The boy said, “Dad, it was not my fault. I 

tried to get home on time. In fact, I tried to take a short 
cut home from school. I cut thro.gh the woods and on the 
way through the woods this big bear got in front of me and 
I tried to get around the bear; I tried to go to the’ 
left and to the right but I could not get away from it. 
It began to chase me, and before you know it that bear 
cornered me. I picked up a stick and I hit that bear, 
and I hit that bear, and I hit that bear until I killed 
it. ‘That, Dad, is why I am home from school late." 

The father said, “Son, not only are you home 
from sch >1 late, but you have lied, and now I am really 
going to punish you." 

The little boy said, "Dad, I didn't lie. I can 
prove I killed that bear. Here is the stick!" 

Well, ladies and gentlemen of the jury, that 
stick did not prove that that little boy killed the bear, 
and that recording between Noonan and Rodman does not prove 


that Mr. Rodman was Mr. Rosenberg's partner. 
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Tll - You have got to look at all of tha surrounding 
‘ 3 circumstances. you have got to listen to the tape, 

4 examine it in the light of all the evidence. And bear | 
5 in mind the Particular relationship that existed at that 
time between Mr. Rodman and Mr. Noonan. 
U And what were some of the facts that existed at 
. that time? 
9 First of all, Mr. Noonan was undrr indictment 
10 for a felony in Brooklyn for carrying a weapon. He had on 
11 October 20th mada a motion to have that felony indictment 
12 dismissed, and around October 20th the Court denied his 
13 motion and said he would have to stand trial, 
4 Bear in mind, what was Noonan's state of mind 
15 | relative to that indictment when he called up Rodman back 
16 On November 21st? What was his state of mind? Because 
7 that is what is below the waterline. The rest of it is 
18 the tip of the iceberg. 
19 Bear in mind that back in 1973 Mr. Noonan held 
20 a gun to Mr.Rodman's head. What more frightening experience 
21 can you imagine than a person turning around on you and 
22 taking a gun and holding it io-veur head and saying, "You 
23 give me my money or slse!" I can't think of any more 
va frightening experience, any experience that would create a 
25 


moré lasting experience than having somebody take a weapon 


SOUTHERN DISTRICT COURT REPORT ERS, U.S. COURTHOUSE 


kp2 
and point it to your head, 

And bear in miad that mr. Noonan testified that 
he did this because he felt cheated by Mr. Rodman --~- that 
is another circumstance, 

And, finally bear this circumstance in mind, 

Mr. Noonan knew that Mr. Rodman stood accused by the 

United States Government in a criminal matter in which it is 
alleged or was alleged that he had made @ cash pay-off in 
1972 to a company called Value Line Publications for the 
Purpose of getting an article into that magazine which would, 
in effect, tout a stuck Power Conversion. 

Noonan not Only knew that Mr. Rodman stood 
indicted in that case but he knew that mr. Rodman was 
going to trial in two weeks. And what else did he know? 

And what else did Mr.Rodman know? 

Mr. Noonan had been down to Mr. Lowe's office and 
had told Mr. Lowe that in 1974 Bill Rodman admitted to him 
that he did those acts with which he was charged in that 
indictment, that he confessed to him. And Mr. Rodman knew -- 
you heard this from Noonan on the witness stand -- that Mr. 
Rodman was going to be a witness for the government against 


Mr. Rodman to testify as to that: coufession, 


Is it logical to believe that Bill Rodman, knowing 


that this man is about to testify against him in another 
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case, is going to voluntarily put him into a position where 
he can do it again? Is he voluntarily going to put Noonan 
into an ille -1 deal? 

If Rodman introduced Mr. Noonan to Mr. Rosenberg 
i* could only be for One reason, and that reason was to get 
Noonan off his back. He didn't want to be buried at that 
trial. 

S are some of the surroundin. -ircumstances, 
That. is below the tip of the iceberg, but that helps you 
understand the tapes, that helps you to understand Mr. 
Rodman's involvement. 

Now, Mr. Rodran did not try to hide anything on 
those tapes. He had a bad experience with Noonan once. 

He owed him money. Noonan said, “You owe me $900," but he 
said, "I don't know Mr. Rosenberg, I really don't. You 
know what I inean? [I don't." 

Well, certainly Mr. Rodman did not want to get 
involved -- that's One thing -- and I will go one step 
beyond that. Did he really know Mr .Rosenberg? Did he 
really know him? 

Mr. Rodman wasnt secretive on that tape. Ha 
spoke out loud and clear. When Noonan tells Rodman that 
Rosenberg wants to taka off 5 per cent for somebody to do 


the checks, listen to Rodman's answer: “Well that's your 
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business; that's why I said I don't wanna know, I don't 
wanna know from it; I really don't," 

"That's your business." "That's not my business, 
That's not my business with Rosenberg, That's your 
business. You wanted this. You pushed for this. It's 


not my business." 


But Noonan Says he is worried about getting 
paid, Rodman says, "I wouldn't, but I mean, again, you 
know, I don't, I certainly don't want to even be, you know, 
I don't é€van want to be considered, you know, I'd love to 
turn around and know something qood happened, you didn't 


éven have to do it." 


Does that sound like someone trying to induce 
Noonan to go into a deal? If Rodman were Mr, Rosenberg's 
Partner in crime, as alleged in that indictment, would he 
Say, "I'd love te turn around and know something good 

‘ened, you did't even have to do it " 

And the words ‘have to do it! are very relevant -- 
we'll gst back to those words. 

There was another word that was said after that. 
Mr. Lowe and I don't seem to interpret that Sentence the 
Same way, and I want you to listen to it carefully. 

Did Mr, Rodman cay, "Seriously, you don't hava 


to worry about getting paid," or did Mr. Rodman reelly say, 
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"I'd love to know something good happened, you didn't even 
have to do it." "Seriously" -- "Seriously" -- thac's what 
the tape shows. 

Would Rodman say that if he had an interest 
in the deal? 

“I wish you didn't have to do it." 

And why did Rodman say “have to" -- "have to 
do it"? 

Now wé are going below the tip of the iLoseberg. 

Do you remember Mr. Noonan testified that he 
went back to work but he didn't have to go back to work 
for the money. I had asked him that -- and eventually he 
said, "Yes," you know, he went back to work, and the money 
wasn't bad. 

Remember, he testified that his wife was sick. 

Remember, he testified that Rodman owed him 
$900. Could it be that Mr. Noonan called Mr. Rodman and 
said, "I need money, I've got to do something. Give me the 
money you owe me"? 

And is it possible, can you infer from everything 
from the .zndictment of Mr. Noonan in Brooklyn that he was 
reilly pushing for something other than that money -- 
pushing t«:.. Rodman to give him something with which he 


couli barcain in his mind, something with which he could 
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bargain with  ...e people in Brooklyn? Noonan's state of 


mind -- that is important. 
Do you remember in the recording -- and I want 
you to listen to this -- the one between Mr. Rosenberg 


and Mr. Noonan, in which he says, "In the beginning, I 
was just going to do you know, maybe just e@ couple of 
thousand here and make a few bucks, right?" -- "a couple of 
thousand" 
That would have earned Noonan a thousand dollars. 
ile aimed Rodman owed him °0° Do you believe 
that that was all that Noonan was really looking for? 
What did Mr. Noonan have with which to force Mr. Rodman 
to put him in contact with Mr. Rosenberg? 
The answer is obvious -- Noonan's pending 
testimony in the Value Line case. 
Remember, Noona. testified that Rodman was 
gravely concerned about the Value Line case, so we know 
that they discussed it on the recording, on the telephone. 
You can also tell that he was concerned from 
the recording that was put in evidence. The Court replayed 
@ portion of that recording for you three times, and certain 
words in that recording were marked by the government 
stenographers as "Inaudible" -- "Inaudible." 


Well, I want you to listen to that pare of the 
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tape again -- listen to that part of the recording again 
and ses if the words that have been marked "Tuaudible" 
are really not the words “in Federal" -- "in Federal.” 


Rodman said, "So when are you gonna figure out 


| 
what you're finally doing with this guy in Federal?" 
And who was this "guy in Federal"? Mr. Lowe. 
And listen to how Noonan answers the question, 
knowing that this conversation is being recorded and not 
wanting Mr. Lowe to know that he had been discussing the 


Value Line case .ith Mr. Rodman. He Siys -- 


MR. LOWE: Your Honor, I have a serious objection 


to this. t 
THE COURT: Yes. I don't think it is per- », 
missible. 4 
All right. 
MR. BERGER: (Continuing) Listen to how Noonan 
answers a question on the tape. He says, "I don't know, 
you know, probably tomorrow." 
That was the answer to "when are you gonnan , 


figure out what you're finally doing with this guy in 

Federal?" -- and that, ladies and gentlemen, was the only ‘ 
thing on Bill Rodman's mind -- what was Noonan going to do 

with this guy in Federal -- the case with which Rodman was 


greatly concerned. 
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And how did Noonan know -- 

MR. LOWE: Your Honor, there is @ very serious 
reason -- 

THE COURT: No; I will sustain the objection. 

MR. BERGER: (Continuing) How did Noonan know 
that Mr. Rodman was greatly concerned? He testified that 
Mr. Rodman was greatly concerned about the Value Line 
matter, Well, if Noonan knew it Was because they discussed 
it. Couldn't you draw the inferences from all the 
Surrounding facts that Mr, Noonan was sucking Rodman on 
to incriminate him, so that Noonan could have something to 


trade in Brooklyn? 


Now Mr. Lowe May say, "Well, if that's true, 
why didn't Mr. Rodman come to me?" 

Well, consider that, going to the government, 
complaining about a man that you know is going to be @ govern 
msnt witness against you in two weeks, who will be testifying 
that you confessed a crime? 

And also, Perhaps no matter how loud and how 
Clear Mr, Rodman spoke to the people down in Federal, it 
may have bsen "inaudible" -- it may have been “inaudible.” 

Mr. Lows said, I believe, "If you find that mr. 
Noonan's testimony was not credible, then you have to find 


the defendants not guilty," 
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Well, Mr. Noonan is like an accident-prone 
plaintiff -- the man who walks down -- a salesman who walks 
down the stairs of a little old lady's house, and without 
anything wrong on the stairs or anything, falls down and he 
is injured, and he immediately brings a case against the 
little old lady, and she can't understand what she is doing 
in court and why she has to retain an arrorney, rut she 
does. And this plaintiff is sitting on the witness stand, 
and the defendant's attorney is trying every way he can to 
prove that the plaintiff is accident-prone, that there was 
nothing wrong with the steps, that he just falls all over 
himself, and try as he may the attorney could not prove it; 
and in sheer desperation he turns around, goes back to the 


counsél table and sits down. 
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. With that the plaintiff Stands up, crosses his 
legs, and falls flat on his face. 
’ Ladies and gentlemen of the jury, Mr. Noonan 
, Stood up, crossed his legs, and fell flat on his face, 
, Noonan said, testified, under oath, that he was 
, calling Bill Rodman to get him into a real estate deal, 
¥ to build a relationship which would be mutually beneficial, 
, | perhaps even a partnership. Does that sound credible to 
as you? Does it sound credible that he would be trying to go 
an into a partnership with Bill Rodman, a man he believes 
. | cheated him? 
" He didn't trust Rodman. Would he go into a 
5 partnership or a business relationship with him? Was that 
* his reason for calling with regard to a man he said he 
. has animosity towards? Would he go into a business relation: 
ss ship with a man who owed him money and he could not collect 
” it even with a gun? Was that his reason for calling Rodman? 
” Do you believe that he went into a business relationship, 
= Or intended to go into a business relationship, and that 
a was his reason for calling, knowing full well that in two 
m weeks he was going to testify as a government witness 
e against Mr. Rodman and tell the jury in that case that 
» Mr. Rodman did exactly that of which he was accused in the 
25 


indictment? Would a man call up and try to build a 
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business relationship knowing that that's what he was going 
to do in two weeks? Is that credible? Can you believe 
that witness beyond a reasonable doubt? Would you ~ely 
upon any testimony he might give you in arriving at a 
decision which might be the most important decision in yor 
personal life if you knew that that is the way he answered 
questions under oath? 

Noonan's testimony is to why he contacted Bill 
Rodman is incredible. I'm not saying you should disbelieve 
Mr. Noonan because he is an informant -- informants can 
tell the truth; I will not tell you to disbelieve Mr. Noonan 
because he was convicted of a crime -- because criminals 
can tell the truth. I am telling you, and I am étking you, 
to disbelieve Mr. Noonan because he lied to you from the 
witness stand, that his testimony as to why he started to 
contact Mr. Rodman is not the truth, tnat it is incredible. 

Do you recall the cross-examination of Mr. 
Noonan with regard to his December 5 recorded conversation 
with Mr. Rosenberg? When asked why he asked Rosenberg 
whether Leon Nash was involved, instead of answering truth- 
fully he answered: yecause I didn't want to be near any- 
thing he was involved with. 

This is at a time he is recording a conversation 


from the United States Attorney's office: "I didn't want 
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to be even discussing anything with anyoody that had any- 
tning to do with Leon Nash." 

Was that his reason for asking Mr. Rosenberg, 
over a recorded conversation, at a time when he knew he was 
not going to get involved in any deal? Was that a reason 
for asking if Leon Nash was involved? lie wanted to know 
whethér Leon Nash was involved because he was trying to 
put together a case, Why didn't he tell the truth? Why 
did he Say, "Because if he was I would not even discuss 
the deal further"? 

If he was, he would discuss the deal on a 
recorded conversation for a week and a half. 

Why didn't he tell the truth? I don't know. 

These are obvious lies. There is no reason for 
Noonan, at that point of time, to have been concerned as te 
Why Leon Nash was in that deal other than to get testimony 
for the government. That's all he had to Say to be truth- 
ful. 

In the conversacion with Mr. Rodman that was 
recorded on December 4, he testified it was the truth when 
he told Rodman he was worried about getting paid. He was 
not .rying to suck Rodman in. He was relying upon Rodman's 
judgment of whether he was going to be paid, 


These are obvious lies. Noonan was not worried 
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about getting paid on a deal he was not going to do. This 


is a recotd.ing on December 4, 1975, recorded from the United 


I 
States At _ory.y's office, and he said to Hr. Rodman, "I 
am worried alx it getting paid." 
When I asked him why, he said that instead of 
being truthful he said, because he was worried about getting 
paid. What could be a bigger, obvious, lie than that? | 
If you cannot believe Noonan's testimony beyond 
a reasonable doubt, the entire government case against 
Rodman must fall. The tapes standing by themselves do not 
prove beyond a reasonable doubt that Rodman was Rosenberg's 
partner as alleged in the indictment. 
Finally, why did Mr. Lowe have to remind Mr. 
Noonan on luncheon recess, while Mr. Noonan was on cress- 
examination, to tell the truth? Why did he have to remind 
Mr. Noonan to tell the truth? 
I was not going to get into Mr. Sunshine, but , 
while we are discussing credibility I would raise that. 
Mr. Sunshinews asked: Why were you using 
nominee accounts? 
He said: Because it was convenient. 
So 1 pressed, and he said, "Because I had 


credited it." 


Ladies and gentlemen, those answers wer not true. 
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Why did Mr. Sunshine lie when I asked him those questions? 
Why did he give a different answer when Mr. Lowe asked those 
questions? He was worried about criminal liability in 
violating the security laws of the United States. Don't 
you believe he is worried ahout those violations of the 
security laws should they be brought up to the Bar Associa- 
tion and him trying to get his Suspended license lifted. 
How can you believe Mr. Sunshine when he testifies one way 
to defense counsel and another way to the government? 
He has plenty of opportunity, on cross~examination by 
defense counsel, to be truthful. You know he was not 
truthful. How do you know when to believe Mr. Sunshine? 

There are certain inferences that can be 
reasonably drawn from the evidence. One question is this: 
Why did Mr. Noonan call Mr. Rodman in November of 1975? 
Well, you know about the felony indictment. You know that 
he could not get it dismissed. Now you know that on 
November 20, 1975, Noonan made urgent telephone calls, at 
least three, maybe as many as five, to my office to get 
Mr. Rodman's number. 

At that time while he was under indictment and 
while he knew he was about to testify against Mr. Rodman, 
he was making urgent calls to reach Mr. Rodman. 


Mr. Rodman's phone bill is in evidence. His 
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number is 836-0023. Examine that phone bill. See if Mr. 
Rodman was seeking out Mr. Noonan. 

After November 2lst, when Mr. Noonan got Mr. 
Rodman's phone number at home, take a look at Mr. Noonan's 
phone bill and what do you see? 

Friday, November 21, 8:31 a. m., he calls Rodman ; 
Friday, November 21, 8:52 a. m., he calls Rodman; Saturday, 
November 22, 7:15 p. m., he calls Rodman; Sunday, November 
23, 1:57 p. m., he calls Rodman; Monday, November 24, 

7:09 p. m., he calls Rodman; Tuesday, November 25, 2:38 

P- m., he calls Rodman; Tuesday, November 25, 7:42 Pp. Mm., 
he calls Rodman; Friday, November 28, 10:44 a. m., he calls 
Rodman; Friday, November 28, 7:26 p. m., he calls Rodman. 

What is really interesting is that on Monday, 
December lst, 1975, at 11 minutes after 7 p.m., he calls 
Rodman at. home. You heard certain tescimony from Mr. Rodma 
wife about that phone call, but what is really interesting 
is this: 

If Mr. Rodman was seeking out Mr. Noonan, wou)dn' 
he have told Mr. Noonan that he would not be home on Decembe 
1, 1975, that he was going to Binghamton? 

Mr. Noonan called Mr. Rodman's home in Spring 
Valley at 7:11 p. m. and wanted to speak to Mr. Rodman. 


Then, on Wednesday, December 3, 1975, Noonan 
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2 | makes four more calls to Rodman at Binghamton, the Holiday 

3 Inn. Examine Mr. Rodman's phone bill. See if he was trying 
4 | to get Mr. Noonan to go into a deal. 


Would Rouman initiate a deal with a man that 


wo 


6 was about to testify against him ir a federal case, a 

: 3 criminal case? 

8 You heard Mrs. Rodman testify about her call to 
9 | Bill Rodman the evening of December 1. If Rodman were 


io | working on a hot deal for Noonan, woild he have gone to 


‘a Binghamton without telling Noonan that he was going, where 
12 | he could be reached? If Rodman were Rosenberg's partner, 

13 |] don't you believe that he would have known the price of the 
14 | stock? 

15 | But if you remember Mr. Noonan's testimony, 


Rodman called Noonan when Noonan called Rodman, and Rodman 


a said, “We will get a price on the stock. I don't know the 
18 price on the stock." 

19 Noonan testified that Rodman did not know the 

20 | price on the stock. 

21 If Rodman were Rosenberg's partner and ready to 
22 put away 150,000 shares of stock, wouldn't he have known 

3 the price of the stock? 

24 The only reason Rodman spoke to Noonan, Rodman 
25 said, “When you are going to figure out vhat you are finallv 
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2 going to do with this guy -- " 
3 MR. LOWE: Objection, your Honor. 
7 
4 THE COURT: Proceed. 
5 MR. BERGER: Rodman's recorded conversation makes 
6 | it clear that he was not interested personally in the deal 
7 | Noonan might have had with Rosenberg. Ile was not Rosenberg'§ ’ 
8 | partner in the deal. If Noonan was to deal with Rosenberg, 
9 | it was Noonan's deal, and Noonan was to spell it out to 
10 | Rosenberg. 
ll | DO you remember where Rodman says to Noonan, 
12 | "Spell it out to him; you are not bashful; I have never . 
13 | known you to be bashful"? 
, 14 | If Rodman were Rosenberg's partner, why would 
15 Noonan have to speak to Rosenberg? He cou.d speak to his 
16 partner to spell out the deal: “Speak to Rosenberg. You | 
7 |) are not bashful.” | 
is | Remember, there was some testimony that Rodman 
19 and Rosenberg agreed to pay Mr. Noonan. You didn't hear 
20 Mr. Noonan testify that Mr. Rodman was to pay him, The 
21 | only t':ing you heard Mr. Noonan testify to was he thought 
2 maybe he might have to pay Mr. Rodman. Now if Rodman is 
23 Rosenberg's partner and Rodman is supposed to be paying 
2A Noonan, or assuring Noonan that Rosen’)*rg is going to pay 


& 


him, then why would Mr. Noonan thing that he might have 
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2 | to pay something to ur. Rodman? And why weren't there ny 
I 

3 | discussions? 
| 

4 Mr. Nooran testified he never worked out an amoun 
| 

5 | that he would have to pay Mr. Rodman. Mr. man never 

6 | told him he was going to get paid by Mr. Rosenberg. This 
i , , , 

| is a big money deal. Why is it that there was no agreement 
i] 

» i} 


|} between Noonan and Rodman? Why is it that Noonan thought he 


9 | haa to pay Rodm1n? 
10 The overnment has the burden of proving by 
| 

ll | credible evidence beyond a ~€asonable doubt that Rodman 

12 and Rosenberg were partners in a scheme to defraud the 

13 | Public as aileged in the indictment. The government has 

l4 | the bi n of proving beyond a reasonable doubt each a4 

15 | every element of the crime charged in that particular 

16 | indictment -- not some other indictment, buc the way in that 

7 | indictment (indicating). 

18 The government has th burden of Proving beyond 

19 | a reasonable doubt not only each and every element of the 

20 | crime charged in the indictment, but that Rodman acted 

21 willfully, voluntarily, with intent to violate the law. 

ae The government has failed to prove, it has failed 
- 23 to meet, its burden of proof. It has failed to prove be- 

yond a reasonable doubt that Rodman and Rosenberg were 
3 | partners as alle jed in the indictment. 
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The evidence does not prove beyond a reasonable 


: 3 doubt that Rodman was Rosenberg's partner, as rlleged in the 
4 indictment. 
5 The evidence doés not prove beyond a reasonable 
6 doubt that Rodman and Rosenberg conspired to inflate the 
7 price of Franklin Properties stock as partners in crime. 
It does not vrove beyond a reasonable doubt that 
9 Rodman and Rosenberg agreed to injure the public. | 

/ 10 It does not prove beyond a reasonable doubt that 
1] Rodman and Rosenberg agreed to sell the stock to the public 
12 at inflated prices. 
13 The evidence does not prove beyond a reasonable 
14 doubt that Rodman and Rosenberg agreed and intended to use 
1 the mail. You heard no evidence that they agreed and in- 
16 tended to use the mail. 
W The evidence does not prove beyond a reasonablie 
18 doubt that Rodman acted willfully and voluntarily with in- 
19 tent to violate the law, and the recording of December 4th, 
20 1975 between Rodman and Noonan does not prove beyond a 
21 reasonable doubt that Rodman gave Noonan any assurances of 
22 the fact that Noonan would get paid. Why would Noonan rely 
23 upm Rodman's assurances when Noonan could not even get 
~ paid from Rodman with a gun, 
25 


After you weigh and evaluate all of the evidence 
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and the lack of evidence, IT am confident that you will find 
the defendant, Bill Rodman, not guilty. 

Thank you. 

THE COURT: Mr. Aidala. 

MR. AIDALA: Can they stretch for one moment, 
your Honor? 

THE COURT: No. We have had enough stretching. 

MR. AIDALA: I realize it is a little difficult 
for you to sit this length of time. You may move around in | 
your seats. | 

May it please the court, Judge Gagliardi, Mr. | 
Berger, Mr. Rodman, Mr. Rosenberg, prosecutor Lowe -- and 
for the moment I am sorry but I forgot your name -- 

THE COURT: Please proceed. 

MR. AIDALA: Madam Foreperson and ladies and 
gentlemen of the jury: 

During my opening remarks I mentioned to you 
that under our system I had an opportunity to come up and 
make opening comments to you, and now the la: also provides 
me with the opportunity of summing up on behalf of my 
client. 

At the outset, I war.> to personally thank you 
for your patience and your diligence and, sane: you 


should be commended because you have assumed a duty which 
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e is essential if the rights of all of us in the courtroom 

3 and in our society are to be preserved. 

4 I am sure some of you are aware of it, but it 

5 | should be brought home that what happens in this courtroom 
6 | and other courtrooms throughout our country affect the 

7 lives of each of us. 

8 If all of us believed that justice is truly to 
9 | be found in a democracy, then that justice will he best 

10 || achieved and obtained when all persons alike equally 

ll | participate and share in the legal process, and that's what 
12 all of us here in the courtroom have been doing, that's what 
13 each of you have been doing as jurors in this case, and 

4 | will continue to do. By your function you will assure 

15 that justice will, in fact, be attained in our democracy. 
16 

7 | 

18 

19 

20 

21 

22 

23 

24 
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Now the attorneys also play a part in our 

judicial system. And if you are asked, who does Mr. 

Aidala represent, I am sure that the answer of each of 

you would be that I represent William Rosenberg. But I 
think that the effect of my representation of any one 
particular client extends beyond the mere protection of 
his rights, because we, through our representatives, 

have developed that we will not permit any injustice to 

be done in our system, and therefore we decided that every 
man who is accused shall be represented by counsel and is 
entitled to counsel. Counsel will br ng out facts that 
the prosecutor hasn't brought out. Counsel will point out 
things that the prosecutor hasn't pointed out. 

Counsél will establish things that theprosecution 
witnesses have attempted to conceal from the jury -- and 
of course keep in mind Mr. Noonan, om admitted on cross- 
examination that he had done all within his power to 
conceal certain facts from the jury, because he believed 
in his mind that it was to his best interest to do so. 

Were it not for the fact that there was counsel 
representing the defendants, you would not be aware of every 
thing. 

Now during a trial wa deal with, principles of 


law that have evolved Over the centuries, through the 
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experiences that judges have had, that attorneys have had, 
and the principles I am mainly concerned with are fairness 
and justic: -- and that is the reason for having a jury 
here; that was the reason why there is a big, huge 

computer here into which facts are fed and which spew 
forth some type of vardict -- because it is absolutely 
essential that people who have had experience in life, 
who are mature, who can analyze other people, who have 

had to deal with other people on a daily basis and make a 
decision as to whether people are telling them the truth, 
the whole truth and nothing but the truth, or whether they 
are getting something less then that. 

You heard a comment made about a most valuable 

right, the protection -- the presumption of innocence, 
and I am sure “hat Judge Gagliardi wili go into greater 
detail than that; nut again we, through our representatives 
and our system, say that because a man is accused you shall 
not form +. opinion as to his guilt but,rather, you must 
assume that he is innocent, because an accusation is not 
evide..ce. Anyone can point the finger. Anyone can accuse; 
that is no evidence -- and that presumption remains through-~ 
out the trial. And if you can think in your mind it is 
as if when yuu file into the jurybox each one of you was 


handed a card with instructions on it which sid, “Mr. 
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William Rosenberg is innocent, and you are to presume him 
innocent through the openings, through the testimony, 
through the closings," and take that card with you into 
the juryroom, and you keep that card intact unless -- 
unless you are convinced beyond every reasonable doubt 
that he is not innocent, and if you are not so convinced 
then you return to this courtroom with your card intact 
and hand them up to the Court with your decision to acquit. 

Sonstimes we are deluded into a belief that we 
might not need that protection. Well, words get mis- 
interpreted. People who are in fact innocent find them- 
selves accused and find themselves having to stand trial, 
and sometimes it i: only when we lose so..ething that is so 
valuable that we begin to appreciate its value. It is 
like the man who is o%ing around complaining because he had 
holes in his shoes until he saw the other person who had 
no feet. 

I can't impress upon you énough the importance 
of the rights and the protections that ere afforded here 
in our country to a person accused of crime -- in this 
case a person who is accused by Kenny Noonan, and I ask 
each of you to guard those rights as vigorously as I have 
attempted to do in my part during this trial. 


Now, you heard the prosecutor tell you that 
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in our system of justice the prosecutor has the burden of 
proof, and it never changes, and it is vour sworn duty to 
hold him to iaat proof, to hold him to that burden, to 

in effect say to him, "Mr. Prosecutor, if you want me to 
make one of the most important decisions in my life to 
assume that responsibility on my shoulder, because it is 
me, not you who is going to decide it, then you have to 
convince me beyond any and all doubt" -- 

MR. LOWE: Your Honor -- 

THE COURT: Yes. 

MR. AIDALA: Your Honor, any reasonable doubt -- 

THE COURT: I said I would allow 1 certain 
amount of lseway on the law. I tiink you have exceeded 
it. Now get to the facts. 

MR. AIDALA: Keep in mind what I said in my 
opening ~-- you don't have to prove your innocence; the 
burden is on the person who makes the accusation. 

Now, we have all known that we have been engaged 
in a trial, and I do not think everyone has given you a 
definition ofwhat a trial is. I will give you my definition. 
I believe a trial is a search for the truth, the wholes 


truth and nothing but the truth. And renember that again 


when you analyze the testimony of Kenny Noonan, when he 


admitted to yarthat he attempted to conceal things from 
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the jury. Remember that when you recall that despite 
the instruction that was given to Kenny Noonan at ona 
time in the presence of the Prosecutor -- 

MR. LOWE: Objectior 

THE “OURT: Yes, 

MR. AIDALA: Well, unless my recollection is 
faulty, Ken Noonan testified on cross~examination tnat when 
he was a witness testifying on that Stand, after he had 
finished his direct testimony I Specifically hac requested 
Judge Gagliardi -- 

MR. LOWE: Your Honor -- 


THE COURT: Sustained, It is not in this 


MR. AIDALA: It is your recollection -- 

THE COURT: No, 

MR. AIDALA: it is your recollection, ladies 
and gentlemen, that counts, and if you recall that testi- 
mony, then you can usa it, and if you have any doubts you 
can have it read back to you and consider that, if you 
recall it, as having a bearing on whether you are preésentad 
with the truth, the whole truth and nothing but the truth. 

There is no question, is there, that the 
Prosecutor felt it absolutely necessary to speak to the 


witness Kenny Noonan while he was on cross~-examination. 
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If you recall, he had finished his direct. Mr, Berger 
was cross~examining him. It was time for the luncheon 
recess, and in this very courtroom the Prosecutor found 
it necessary to speak to Kenny Noonan about his truthful- 
ness. Why? Was it because the prosecutor then felt 
that he wanted to have a conversation or was there a good 
reason? Aren't you entitled to every relevant fact that 
you need before you base your decision, make a decision 
that is so important in this case? 

Now thecharge in this case you heard Mr. Berger 
Say -~ and I will repeat -- is conspiracy. Listen very, 
very carefully to Judg @ Gagliardi's instruction. Listen 
to every singls element that must be proven because if the 
Prosécutor fails to prove but one element beyond a reasonabl 
doubt, then it is your sworn duty to return a verdict of 
not guilty. 

Now the conspiracy that is alleged is that there 
was an unlawful agreement between these two gentlemen. 
It is so easy to forget and to say, "Well, there was a 
conversation between Kenny Noonan and maybe Mr. Rosenberg." 

Well, if, for the Sake of argument, you were 
to assume that Mr. Rosenberg had intended to do the 
worst in the world, together with Kenny Noonan, that is 


not the conspiracy, that is not what he is Charged with. 
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You will hear that “hat is not sufficient for 
the conspiracy, because Kenny Noonan was not a co- 
conspirator. pon't take my word for it; you listen to 
Judge Gagliardi and follow his instruction, Se even if you 
felt that Mr. Rosenberg and Mr. Noonan were discussing a 
Possible deal together, Mr. Rosenberg is not guilty of the 
crime of conspiracy as he Stands charged in this case. 

The conspiracy had to be between Mr. Rodman and Mr, 
Ros6énberg. And ask yourself the question, when all of the 
alleged facts were known -- remember there Was @ warrant, 

an affidavit, Kenny Noonan Swore out an affidavit and 

then Doonan went out and Placed Mr. Rosenberg under arrest -- 
do you recall that? 

The evidence also showed that there was no such 
affidavit, there was no Such arrest made of Mr. Rodman, 
There were no new facts developed after that date. The 
date of the arrest was December the 8th, but you see there 
WaS no legal case of conspiracy at that time, and there 
is no legal case of conspiracy ~~ 

MR. LOWE: I wil, object to that. 

MR. AIDALA: ~~ at this time. And I subinit you 
will find that out after you hear Judge Gaglierdi explain 
to you the elements, and you ask yourselves the question: 
Why wasn't Mr. Rodman &arrasted? Why wasn't there a warrant 
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for Mr. Rodman's arrest? Because there has to be the 
two of them. There cannot be any consp’ between 
Kenny Noonan and one of them. 

And while I am recalling it, remember the 
incident about the morning when Mr. Rosenberg was 
arrested, and ask yourself whether you are presented with 
the truth about the incident about the stock certificates. 
What type of inference was trying to be created by the 
prosecutor about those stock certificates that they were 
Franklin Properties and therefore if Mr. Rosenberg had them 
there was something wrong? Well, you should entvien it, 
and after you heard the testimony, those certificates would 


normally be put inside a safe in the office. It was the 


weekend. Where was Mr. Rosenberg going when he was 
placed under arrest? He was on his way into the office. 
You saw the envelope -- that is in avidence. The envelope 


indicates it was from California, but it wasn't mailed. 
What inference can you draw, ladies and gentlemen? You 
can draw the inference that it had come to Mr. Rosenberg 

to sell in the normal course of business on the vebeiel 
and when he left home to go to work he was bringing it with 
him to put in the safe, where he would ordinarily do it. 

If you have any further doubts, remember he was given the 


warrant. He was told what he was being charged with. 
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2 He was then allowed to be alone with his wife in the car. | 
3 There was absoiutely nothing stopping him at that moment, 
4 if he believed that he had done something wrong with that 
5 stock, by simply giving it to his wife, telling her, 
6 "Dear, put it in your pocket," but he did not do so. 
7 He did not do it because there wax nothing wrong with his 
8 having the stock at that time. But what types of impressio 
9 was attempted to be created in your mind about those stock 
10 certificates? Not only is the conspiracy one which is 
ll charged between Mr. Rodman and Mr. Rosenberg -- and again 
12 remember it is not Mr. Sunshine and Mr. Rosenberg, it is 
13 not what happened in 1974. You'll have the indictment 
14 read to you by his Honor, and you'll see that it has to do 
15 with November and December of 1975. You can't sit here 
16 and convict Kenny Noonan of possession of a weapon. 
17 You can't convict Mr. Sunshine of whatever stock 
1B violations he has committed, and you can't convict any other 
19 person in this courtroom for something that you may think 
20 he did that wasn't proper in 1974. 
21 I submit that was only brought in because the 
22 government, the prosecutor realized that he had a weakness 
23 insofar as the conspiracy is concerned. I ask you to 
24 really keep your eye on the ball, as the expression has 
25 been used in the courtroom, and ‘ealize what the charges are 
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and those are the Only charges that you are to consider 
in this case. 

Now again the charge says that these two 
gentlemen conspired concerning 150,000 hares -- not 
1000, not 2000, not 5000, but 150,000 shares, So that 
in order to find them guilty of the charge you would have 
to find that on the dates alleged, in November and 
December, that they agreed to sell together fraudulently 
at inflated prices approximately 150,000 shares, 

When for the first time was 150,000 shares 
éver mentioned? What date? 

When you sift through the evidence you will find 
that it was not until December the Sth of 1975 that there 
was any mention made of 150,000 -- and that was in the 
conversation between Kenny Noonan and M. Rosenberg. 

And if you recall, Kenny Noonan said, "You know, 
at first I was going to do a couple of thousand," and then 
for the very first time Kenny Noonan mentioned a figure 
larger than that -- "I've got somebody who is willing to 
take 39,000" -- and then for the very first time was there 
any mention made of 150,000. 

Now that becomes extremely important becauss 
December the 5th was a Friday. Mr, Rosenberg was then 


arrested on Monday. There is no evidence whatsoever that 
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at any time whatsoever was there any mention made to Mr. 
Rodman or by Mr. Rodman to anyone of 150,000 shares; 

but there is evidence that the vary first time that 
figure was mentioned wes on Friday, December the 5th. 

And if you were to believe every other element 
you would still be lacking t at prime element that they 
agreed to dispense with approximately 150,000 shares. 

They are not charged with 1000, 2000 or 3000, but 150,000 
shares. That is why it is so important, that is why the 
prosecutor has strained so hard at bringing in Sunshine 
because of that figure of approximately 150,000 shares. 

- will ask you also to pay particular attention 
to one word -- one word that I am sure Judge Gagliardi 
will mention to you when he explains in his words what 
“reasonable doubt" means, It a Ae not only on the 
evidence but on the lack of evidence. Dont forget that 
word -- four letters -- the lack of evidence -- what you 
don't know, 

There is mention made of the tip of the iceberg. 
What is there that you haven't been told? What evidence 
exists that you are not aware of and that you should be 
aware of and should be entitled to be aware of béfore 
making this decision? rf there is a lack of evidence, 


then your reasonable doubt can be based on that lack of 
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I am going to point something else out to you. 
*m determining something that is very important, it is the 
intent, the state of mind that an individual, because mr. 
Rosenberg could heve said all the words, but it is his 
intent that counts, 

[ just used the analogy, Kenny Noonan said al) 
those words, but he admits his intent was not what the 
words appeared to be, nor what they appeared to say. 

Now, there is a clue to the tape-recording 
between Mr. Rosenberg and Kenny Noonan that I say will 
point out to you that Mr. Rosenberg, who is an experienced 
man in the field, did not intend to go into a scheme even 
with Kenny Noonan, but rather that his intent was something 
other than that. I think you have heard argument about that 
already, but what I am going to point out is this, you 
heard that there is a competitive market amongst broker- 
dealers, That means there are other brokers in the 
field. That means that Mr. ilarcus, for example, is a 
broker. It means, as you heard the testimony, if somebody 
is putting orders in, that various brokerage houses area 
called and asked, "What is your price? What is your price? 


What is your prica?" 
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Now we could talk all day about a fictitious, 
crooked clerk. There is no such person, and as I 
developed on cross-examination, the assumption is that 
there isn't. 

Now what it means is this, there was a condition 
put into the discussion, that condition being that you 
had to direct everything to John Maher, that you would have 
to direct 150,000 shares -- orders for that amount to John 
Maher. Could it be done in a competitive market? I 
submit to you that the evidence shows that it could not be 
done. 

Now, there were no crooked clerks. What other 
controls uxisted within the company that Ken Noonan worked 
for that would prevent that? I asked that question. It 
was objected to, and unfortunate), it was sustained, and 
so I guess I can't argue it -- 

MR. LOWE: Your Honor -- 

THE COURT: If it is something that you can't 
argue, Mr. Aidala, don't go into it. 

MR. AIDALA: Well, I submit to you that by 
virtue of the condition tnat preceded arv alleged agreement 
between Rosenberg and Noonan -- not Rod. - - it was the 
Same as if I would say to you, “Ladies and gentlemen, I'11l 


give you a million dollars, just open your arms, flap your 
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arms, fly around the room three times and you will have a 
million dollars," 

There is no question that by virtue of my 
imposing -- asserting a condition which is impossible to ba 
done, that it indicates or should indicate to you that I 
have no intention whatsoever of giving you a million 
dollars, 

And I submit to you that I think Kenny Noonan 
realized that, figured it out and realized that he was 
just being delayed -- and don't forget the dates. The 
prosecutor did not mention in his summation the fact that 
Rosenberg was arrested on December the 8th, and exactly one 
week from that date the trial wast start involving Mr. 
Noonan and Mr. Rodman. Is that a mere coincidence or is 
it the tip of “he iceberg? You have heard comments made 
about Kenny Noonan -- the case revolves around him. He 
is the nucleus of the case, he is the source of the case. 
It is like a rock being thrown in the laks; where it lands 
it makes a big splash, put that is not the only effect. 

It makes ripples, too. 

Well, Kenny Noonan and his motivation and his 
intent may be the big splash, but the ripples extended far 
out --far out to even reach you, myself, and because of 


him, because of his condition, because of the situation 
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that he found himself in, we find ourselves together today 


in this courtroom, 


There is something that I should mention -- 


and that is that people who will read this transcript 


perhaps will not be able to appreciate as we do, and that 


is the demeanor of the witness on the stand -- that is, 


oh, so important! 


You ask yourselves what that demeanor was, 
You ask yourselves whether you felt there was @ lack of 


complete candor by the witness, whether he told you the 


truth, which was nothiag but the truth. 


Now it is also important for you to analyze his 


state of mind at the end of 1975, to determine what his 


intent was, what caused him to do what ha did, Let us not 


forget that felony gun case in Brooklyn -- a most serious 


matter -- he was aware it was serious, a matter that I think 


you have heard and learned today, that his motion to dismiss 


had been denied -- he was to go to trial on it, 


on which 


he faced substantial imprisonment if convicted. 
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2 | In addition to which there were the possible 
3 | charges as a result of his having used a gun against Mr. 
4 | Rodman, 
5 | In addition to those two things there are other 
| things. &» you recall he admitted having taken the fifth 
, | amendment when asked about crimes of extortion and then 
: he changed and testified, “I had nothing towrry about"? 
? I think it was March l€th when he teck the fifth amendment 
” when asked whether he ever committed crimes of extortion. 
u | The testimony here was that he was concerned as early as 
7 March 16th of this year about what acts he had done which 
” | might cause him to be incriminated for crimes of extortion. zt 
me Well, I think you can draw a logical inference if he was 
* concerned as to possible crimes of extortion as recently as 
3 March 16th of this year and certainly in the end of November 
" and early December of 1975 he was concerned about those 
" acts also. 
7 What were they? I don't know. You don't know. 
a But did they have an affect on his course of 
" action? I submit there Should be no doubt but that they 
” did. He was a knowledgeable individual. He hasknown how 
” to protect himself. I told you what I thought my opening 
m evidence would show. He was a bargain wane a shopper; 
25 


he learned you have to trade off. lie has managed to stay 
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2 | out of prison, and he admitted finally that when he went to 

| 
3 the United States Attorney's office he hoped in his mind to 
4 | get help with his Brooklyn case. That's what was in his 
5 mind when he went to the United States Attorney's office 
6 | for the first time. His state of mind is extremely import- 
7 | ant, the belief he had, the belief that was necessary for 

: 8 i him to have something, to be able to come up and bargain and 
9 | Say, “Look, I think I got something good. {1 hope you are 
10 going to do something for me on my matter," 
i] | Well, that intent on his part was so strong, so 
12 | overriding, that he was able to get some other governmental 
13 | agency to do what the United States Attorney’ office 
14 | would not do: Intervene, and he got his felony case in 
15 | Brooklyn dismissed. 
‘ 16 | I don't know what he did. You don't know what . 
17 | he did in order to get that done. We don't know who inter- 
18 | vened. He attempted to conceal that fact while under oath 
19 from a jury. 

20 How was it discovered, ladies and gentlemen? It 
21 was discovered, if you recall, on my cross-examination by 
22 my having gone one day to the Supreme Court in Brookly and, 
3 as a result of that, we found out and discovered that anothe 
2A governmental agency had intervened on his behaif and got 
25 


the case dismissed. 
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What else don't you know about Kenny Noonan? 

Keep in mind the lack of evidence as a basis for a reasonable¢ 
doubt. 

Certainly he has done well for himself. Do you 
think that it was a mere coincidence that he began to work 
for that brokerage house, Leyner, Dreskin, just prior to 
this incident occurring? And another mere coincidence that 
when Mr. Rosenberg was arrested he left the company? Was 
that his sole reason to go there, what he testified to, to 
make money? ° 

"What money did you make?" 

"It was minuscule." 

Was he using that as some type of a front, a 
front to enable him to do what he thought would be best 
for his own interest? 

Do you remember the cross-examination about his 
taped conversations? Ask yourselves, those things he is 
lying about, why was he lying about them on there? Wasn't 
he trying to make the tapes sound as bad as possible? 

The government conceded that when, for example, he said, 
"You know, Billy and I, we used to exchange money," there is 
not a shred of proof to that. The prosecutor concedes that. 
That was made up. You didn't know aout that concession. 


You would think that thew had been some prior dealings 
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and there was money being passed. You know now, there is 
no issue about it, that that was a lie. 

The same thing about the company. It is a good 
company. "By the way, that fellow, that imaginary fellow 
who is going to pay the 30,000, he knows it's a stiff." 
There was nothing said about "the stiff." He put it in 
there. Why? The more he indicates on that tape, the more 
it sounds bad, the better off it is for him. He is doing 
what he thinks the prosecutor wants him to do,and he will 
benefit in the end for doing it. 

Keep in mind one thing, as has been pointed out 
to you: None of us are witnesses. The prosecutor is not 
a witness; he can't vouch for the truth, credibility, of 
the witnesses he calls to the stand, and simply because the 
prosecutor calls someone to the stand doesn't mean that he 
believes that witness' testimony. I have already discussed 
the necessity for the prosecutor to speak to Mr. Noonan while 
he was still being cross-examined. ef 

I submit to you, ladies and gentlemen, that if 
you find that a witness who has testified has lied to you 
about one material thing, you have the absolute right to 
reject that witness' entire testimony and to say, "Mr. 
Witness, in essence, you didn't level with us, you didn't 


tell us the truth and nothing but the truth, and I am not 
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going to be responsible for trying to decide what you told 
us that may be true or nct." 

You can reject all of his testimony, part of a%5 
or some of it. 

In deciding who is initiating what happened here 
remember the urgency, remember who is the moving force, 
remember when Kenny Noonan kept Calling not only Mr. Rodinan 
but then kept Calling Mr.Rosenberg. He called Mr. Rosenberg 
Mr. Rosenberg was not there. Remember, late in the day, 
Arthur Pendrick testified to: "What's his phone number? 

I thought he would be there." 

He calls up his home at night and mr. Rosenberg 
is not there. He can't understand. 

He calls the following morning and he tells Mr. 
Pendrick, “I called him the night before. Have you heard 
from him yet? He was not at home," 

Does that sound like Mr. Rosenberg is waiting 
around to hear from Kenny Noonan to do this big deal, or 
does it indicate to you-that Mr. Rosenberg was making him- 
self a little scarce and that Kenny Noonan had the absolute 
urgency to contact Mr. Rosenberg? And why so urgent? Don't 
forget, December 15 was the date the trial was to begin 
against Mr. Rodman, and now we are talking about December 5; 


Mr. Rosenberg was arrested on December 8. It is not a 
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2 | mere coincidence, ladies and gentlemen. 
3 I am now goinc to pose a question that I ask 
4 each of you to ask yourselves when you gO into that jury- 
5 | room, and it is this: I¢ Mr. Rosenberg had any real intent 
6 | to sell 150,000 shares, wasn't there one simple way to find 
7 out? On that Priday, why not have Called in an order, 
3 called in that order for 30,000 shares and said, "Here it 
9 is." Then if there was a true inten a confirmation would 
10 have been sent out and then there would have been proof 
1] positive of the intent to go through with it. The very 
12 fact that that very simple elementary step was not taken, 

“ 13 I submit to you, is proof that there was no intent to go 

s 14 through with it; and the fact that there was no intent was 
15 | well known. No member of the public could be heard. That 

14-2 16 individual was an imaginary individual that Kenny Noonan 

7 || =made up. you will hear that there are no other co- 
18 conspirators -- 
19 THE COURT: You are infringing upon my function 
20 and you were describing the law completely in error. I 
21 urged you at the beginning, all of you, not to do into the 
“ law. When you go into the law anddescribe it erroneous ly 
ra I have to correct you. The success or lack of success 
24 of a conspiracy is of no consequence. I will so charge in 
25 connection with my main charge. 
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MR. AIDALA: I am not directing myargument to 
that. I am directing it to your necessity for having to 
determine the state of mind of Mr. Rosenberg, and it is 
extremely, extremely, pertinent in describing whether a man 
intended to do it if he imposes a condition and makes it 
impossible. There is a condition and I only ask you to 


consider that on the question of his state of mind and his 


intent. 

Ask the question: Why wasn't that false order 
submitted? 

Kenny Noonan is an informant. There is no 
question about that. There is a danger, a very real iste 


because in order to maintain his status he must create, 

he must convince, he must convince that he has something. 

If he doesn't convince that he has something he is not worth 
anything and he doesn't stay out of jail. 

When you consider Kenny Noonan and when you 
consider Sunshine I am going to ask you to do something. 
There must be something of personal value to each of you, 
whether it is a house that you have, maybe you have a 
business, maybe you have a license to run that business, 
and the license has cost you an enormous amount of money, 
maybe you have s.uved up money to send a child to school -- 


think of something you feel is valuable and ask yourself 
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this questior Would you risk a material object that is 
personal to you on the gamble that you have been told the 
truth, the whole truth, and nothing but the truth from the 
witnesses, and if you are wrong you lose it all? Because 
if you are not willing to risk that on soinething that is 
really material and personal to yourself, then I submit you 
cannot risk it when a man's liberty is at stake. Remember, 
you only need by one reasonable doubt. 

It is not ~ the evidence, but what a witness 
refuses to tell you, what a witness hides from you, that 
lack of evidence also can constitute a reasonable doubt. 

If Kenny Noonan was the beginning of this inciden 
Robert Sunshine was truly the end. 

I suppose every profession has a Robert Sunshine, 
and T suppose I could say th-’ we could really point to him 
as being a pitiful soul, except for one fact, and that fact 
is that he too is someone who would say what he thinks will 
save his own neck. 

You had an opportunity to observe his demeanor. 
He says he is not disbarred but has Only been suspended for 
15 years. I don't know what the difference is. 

THE COURT: He said what it was. Thereis a 
difference. The testimony in this case indicates that he 


was suspended. 
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MR. AIDALA: But,ladies and gentlemen, let me 
point out to you that simply because a witness says somethin 
doesn't mean you have to accept what he says. 

THE COURT: But you cannot accept the opposite. 

I told the jury that in connection with questions asked, 
and so forth. 

You are flying in the face of my instructions. 

MR. AIDALA: I submit, you use your common 
sense, your logic, your experiences in life, because that's 
why you are here as jurors, to use those in deciding the 
facts in this case. You saw his demeanor, his evasiveness. 
As a matter of fact, I submit he lied on the stand when 
Mr. Berger was cross-examining him after his intent for 
having those nominee accounts. He gave Mr. Berger one 
answer, and then later on in his testimony it turned out 
that that was not the truth, that there were other reasons, 
he was concerned with the securities laws, possible viola- 
tions by doing what he did. 

Do you -emember how he was the man who was, I 
think, angered that the company was now moving east. The 
easterners were taking over; the New Yorkers were going to 
be in control. le had not done anything of any great 
significance in a while. I submit to you he was resentful 


about that fact. 
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Ask yourselves what your first impression was 
after you heard him testify on direct examination about the 
number of shares that he sent to John Maher. Remember? 

It * .s in excess of 200 and some-odd-thousand. Would you 
have not believed at this point that John Maher had, around 
December of 1975, in excess of 200,000 shares of stock? 

MR. LOWE: Your Honor -- 

THE COURT: It is the jury's recollection of the 
testimony that controls. 

MR. AIDALA: What is the meaningful figure? 

The meaninglul figure is what amount of Stock was in John 
Maher or what amount of stock Mr. Rosenberg had in December 
of 1975. The government put on its witness to -estify to 
that, one of the first witnesses, the person who kept the 
books, and that person testified to the effect that in 
December of 1975 John Maher had 7,000 shares of Franklin 
Properties. Nowhere, nowhere near 150,000; certainly no- 
where near a quarter of a million shares, as Mr. Sunshine 
would have led you to believe in the beginning. 

After I went through some tedious type of 
cross-examiration I think it developed that what was 
happening was that shares were being sent to John Maher 
and they were being sold, so that John Maher did not sacs 


those shares, and I don't know what the arithmetic was, 
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- bu. I submit if you go through it, even accepting the 
ces 3 figures that Mr. Sunshine gave you, you will find out that 
y 4 nowhere were there 150,000 shares in John Maher. The 
5 evidence discloses that in 1975, ani especially before 
6 November and December of 1975, John Maher was divesting 
7 itself of its shares of Franklin Properties. In other 
a words, it was selling or returning the shares. It was not 
; 9 accumulating as the charge alleges in the indictment. 
10 MR. LOWE: The charge does not allege that John 
il Maher was accumulating. 
12 THE COURT: Yes. 
13 MR. AIDALA: You will hear the indictment. You 
14 will hear that in approximately December of 1975 William 
15 Rosenberg is accused of having accumulated 150,000 shares 
16 of stock. 
7 THE COURT: The indictment is nothing more than 
18 an accusation, and the indictment specifically says he 
, 19 tried to unload 150,000 shares of stock on the unsuspecting 
20 public. That's what is claimed as the object of the 
21 conspiracy. y, 
. ~ Members of the jury, an indictment is not 4) 
. 23 evidence. 
2A MR. AIDALA: Based on the evidence you will see 
25 that in 1975, instead of accumulating what + s being done 


SOUTHERN DISTKICT COURT REPORTERS, U.S. COURTHOUSE 


a 


4+ 


# 
te 


18 


19 


1 


| 


EN ARREARS SO He JUTrY That simnlv haranaea an abbacw... I 


pgcg 668 
was that the stock was being gotten rid of, it was being 
divested. Even Mr. Sunshine testified that in the fall of 
1975, 80,000 to 90,000 shares were returned to him. Is 
that the type of act of someone who is charged with 
accumulating so that he could sell at an inflated price? 

Nominee accounts? Those accounts Mr. Sunshine - 
admitted were his accounts, the stocks were his stocks; 
however, he, for his own purposes, used other names. 

There can be a- number of reasons. Your imagination could 
think of any other reason you want to as to why any parti- 
cular individua’? may want to use a nominee account. Mr. 
Sunshine had his reason. Other people have other reasons. 
There could be reasons to avoid people knowing what you are 
doing. Maybe your wife doesn't want her husband what she 
is doing. 

Weigh carefully even the testimony of the 
witnesses who were put on here who said, "Yes, I never 
received anything at my address in that name.“ I say to 3 
you weigh carefully that testimony because if any of those 
witnesses had been asked to do a favor by a friend, to 
accept those envelopes that were sent and now that witness 
is suddenly confronted by the United States Attorney's 
office, does it abuse your common sense that the witness 


would deny that he ever received it? 
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2 I point out Michael Scott. There was an address, 
3 the records of John Maher show that stock that was sold 
4 was sent to that address, or money, checks were sent to that 
5 address. The man got on the stand and said, "I don't know 
6 anything about it." Would it not have been better to hand 
7 the regular postman who was delivering during that period 
8 of time testify as to whether there was ever any envelopes 
9 addressed to Michael Scott at this address? 
10 I say weigh carefully even the testimony of those 
11 individuals. 
12 One other of those individuals whom I recall now, 
13 || remember, he said he had nothing to do with John Maher, but 
14 when I questioned him on cross-examination he said he had 
15 found out who had used his neme and it was, I think, a 
16 friend of his; and I asked him, "Was it Mr. Roscnberg?" 
17 And he said, "No." 
18 Well, the point is that there are pe-ple who 
19 | will use other person's names and you can't jump to the 
20 conclusion that it is Mr. Rosenberg's account. There is 
21 one specific situation where the witness admitted that 
22 he found out who was using his name and that it was not 
23 Mr. Rosenberg. 
2A I am going to approach the end of my summation. 
25 
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address you during the trial. The prosecutor under this 
system has an opportunity to rebut, to get up to answer what 
I say. I am going to ask each of you to do yourselves a 
certain favor. If there is something that the prosecutor 
says, if he argues to you in a certain way, would you please 
ask yourselves, "What might Mr. Aidala have said about that?! 
Because the only fair way you can analyze is by balancing. 
I cannot do it. I ask you to do it for me. 

During his Honor's charge we must remain silent. 

With each word I speak my role cecreases in this 
trial and your role increases. 

I felt that it was an honor to be part: of this 
trial and act as an attorney in this legal proceeding. 
As I indicted to you, I hope in some way I have not only 
preserved Mr. Rosenberg's rights but the rights of everyone, 
and I hope that the sense of fairness that is required in 
your society will prevail during ycur jury deliberations. 

After his Honor charges you tomorrow you will 
receive the case and, quite frankly, I don't envy your 
responsibility. 

I will never be, I am sure, in the position of 
being a juror. I really wonder, since the day you swore, 
you took an oath to be a juror, whether each of you has 


seriously thought of the responsibility that you took onto 
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yourselves. It is a responsibility to judge your fellow 
man, 
In this case, with respect to Mr. Rosenberg, 
a man who is in his later years, you have a responsibility 
to decide the facts against him. 
Please, don't lower yourselves into a false 
sense of security in thinking it could never be you or 
one of yours. A couple of weeks ago I ran across a politica 
cartoon which I really is on point in this case, 
Two gentlemen in Washington, dressed very 
Severely, are walking along, and one gentleman says to the 
other, “This will make Watergate look like a picnic." And 
he continues. He Says, "You know the Cherry Tree that 
Washington cut down? Everyone has always assumed it was 
an isolated incident, but get this: Since that time there 
has been an estimated 50 million cherry trees cut down. 
What does that suggest to you?" 
And the second gentleman said, "A conspiracy." 
The fourth fellow continues and says, "Here's 
the clincher: ‘Cherry' and 'Oswald' both have six letters." 
It is funny to read, but it is not really funny 
when you realize it can happen, that someone can-take facts 
and someone can go back to 1974 and throw figures at you 


and say, "You know what that means? It means it's a 
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conspiracy, and you know what, Rodman, Noonan, and Doonan, 

all have six letters." ° 
That's all chere is here. There is an in- 

sufficiency of evidence to make the case out. You have a 

duty which his Honor will impress upon you. I ask you to 

follow that duty. 

The responsibility is yours alone. You cannot 
blame anyone else. You cannot point to the prosecutor and 
say, "Well, it is his fault." He cannot make the decision, 
only you can, 

There is a story told of our late President 
Truman, of his having on his desk in the White House a sign 
that said, "The buck stops j:re."“ Ladies and gentlemen, 
there is no doubt about it, the b':ck eventually gets to 
you, and the responsibility is on your shoulders alone, and 
no one can question your decision, not the judge, not the 
prosecutor, no one. I only suggest to you that you act 
in as fair a manner as you would wish jurors to act if, 
heaven forbid, yourselves or a loved one happened to be 
accused and sits where Mr. Rosenberg sits. 

Keep in mind your obligations to abide by your 
conscience. Even though you might be out numbered, you 
have an obligation to abide by your conscience. Consider 


the charges, consider the fact that 150,000 shares were not 
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mentioned Friday, December 5. Why wasn't that one order 

put in to test the true intent of Mr. Rosenberg? Ask 

yourselves that. 4 

In his first inaugural address President Lincoln 
stated: "Why should there not be a patient confidence in the 
ultimate justice of the people? Is there any better or 
equal hope in the world." 

You are representatives of the people of your 
community; you are the hope for us and the hope for our 
system in our society. 

Therefore, 1. 7Jies and gentlemen, on behalf of 
Mr. Rosenberg and in the interest of our society, in the 
interest of justice, I ask you to return to this court- 
room with a verdict of acquittal. 

I thank you. 

THE COURT: Our time table has gone completely 
askew. Would you prefer to wait for the morning? How 
many would prefer to wait until the morning for lir. Lowe's 
rebuttal? 

(The jurors nodded affirmatively.) 

THE COURT: We have not heard everything. Don't 
discuss the case overnight. 

Is there any objection to being in here at 9 


o'clock? Is there a difficulty about it? Does anybody have 
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any difficulty in trying to get here at 9 o'clock in the 
morning? 
All right, I will expect you in here at 9 o'clock 
in the morning and the case will go to you before lunch. 
(Jury excused.) 
MR. LOWE: Your Honor, I have two applications 
based upon the summations. 


One application is based on Mr. Berger's summa- 


tion and one on Mr. Aidala's summation. 

On Mr. Berger's summation I nave never heard 
something that struck me as quite unethical. Mr. Berger 
has been in possession of the entire tape of the conversa- 
tion between Mr. Rodman and Mr. Noonan that was taken on 
December 4, 1975. Mr. Berger knows that there was reference 
to the case on that tape, the December value-line case. 
Mr. Berger knows there was reference to me specifically 
on that tape. 

Mr. Berger, if you are going to deny it I will 
make you take an oath to it because I know what is there. 
There was a conversation wherein Mr. Rodman said to Mr. 
Noonan, “I was downtown with my friend, downtown today, 
giving samples of my handwriting. It is really a pain in 
the ass, this trial coming up." 


I am “the friend downtown" because on that very 
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day Mr. Rodman was in my office giving samples of his 
handwriting having to do with the other case he was tried 
for last year. 

I also submit that in that light to argue to this 
jury that the expression “in" or “at federal" referred to 
me and referred to that:case is an absolute -- 

Mr. Rodman, I heard you say that there was no 
question about it. If you have evidence, you get up on the 
stand and give it. 

I think it is disgraceful for Mr. Berger to make 
an argument that is contradictory to known fact, a fact that 
has been in his possession, the same that has been in his 
possession, and I think that's an outrage, 

Before I get off the subject, let me say that 
Mr. Aidala made a point -- 

MR. BERGER: I would like to have this one 
answered before he goes on to Mr. Aidala. 

{ would like to know in clear, concise, fashion 
what part of my closing argument seems to disturb Mr. Lowe 
SO greatly when I recall coming into court and the judge, 
this court, displaying to the jury that part of the trans- 
cript which supposedly had the inaudible part, and I have 
simply stated to the jury, and I was told by this court 


that I could so argue, that the inaudible words are “in 
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federal” or “at federal" -- 

THE COURT: "Ah federal" or er federal." 

MR. BERGER: I have had 30 people listen to it 
and they all say “in" or “at federal." I have it here. 

MR. LOWE: I am not objecting to that. I am 
Saying the conclusion that Mr. Rodman is talking about me 
is not war~anted in light of the way Mr. Rodman characterize 
me earlier in the same case, in a portion that was not 
played to the jury, but which Mr. Berger was well aware of. 

MR. BERGER: Mr. Rodman said in that tape that 
he was down and gave handwriting exemplars, et cete. , but 
the question asked on that tape, the part that was heard 
by the jury and will be heard by the jury is, "When are 
you going to know what you are going to do with thet guy 
in or at federal?" Doesn't the jury have a right to assume 
or infer that the man in federal is Mr. Lowe? 

THE COURT: No, it does not. 

MR. LOWE: Not when the facts are different. 

‘HE COURT: Not on the basis of anything contained 
in this transcript. 

MR. BERGER: What about the fact that Mr. Noonan 
testified on the witness stand that Mr. Rodman was jravely 
concerned about the value-line case, that they had scussed 


the value-line case? 
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THLE COURT: That's not in this transcript and . 
that's what you are referring to. If you had wanted to put 
the three minutes and twenty seconds of unrelated conversa- 
tion in there or thought it belonged in there you could 
have done so. I don't think the comments had anything to 
do with what is in the transcript. You have a perfect 
right to argue that the inaudible is not so and it says 
whatever you say, but I don't think you had a right to say 
anything else. 

Is there anything you want to do to correct it 
in any way, Mr. Lowe? You can comment in any way that -- 

MR. LOWE: I wouldalmost like to play the rest 
of the tape. 

THE COURT: You have a right to argue. 

MR. LOWE: I will answer the argument. 

THE COURT: That's all that is necessary. 

MR. LOWE: I have a real problem with the other 
one because of this. Mr. Aidala stated, and I quote, 
"Just because the prosecutor o me personally, whichever 
doesn't matter, put the witness on the stand, doesn't mean 
you believe him.” 

That seems to me to be a terribly unfair comment, 
your Honor, in light of the fact that I obviously cannot 


get up and say, “Yes, ladies and gent] men, I do believe 
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him." 

But I think that -- 

THE COURT: Sometimes an improper comment calls. 
for a response by itself which would not be proper. There 
are many cases in the circuit that say that it is proper 
comment to comment. 

MR. LOWE: I have nothing further to say. 

THE COURT: I will expect you all here at 9:30. 

I mean, proper comment may properly be responded 
to. 

MR. AIDALA: May I state, your Honor, Mr. Berger 
specifically asked the court whether this court had inten- 
tions of having all summations heard by the conclusion of 
today. It was approximately, I think, a quarter after six 
and it was fully expected that any rebuttal by the prosecuto 
would be brief. Your Honor changed his mind. 

THE COURT: I certainly did. I have Cone that 
before and I have no problem with that. 

MR. AIDALA: I would like to state for the 
record I do object to the prosecutor being able to rebut 
tomorrow morning. 

THE COURT: Your objection is noted on the record 
and it is overruled. 


MR. BERGER: I join in that objection. 
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THE COURT: It is noted and also overruled. 
I told you in the last trial not to cover the 


same ground that was covered by your predecessor. There 


concise, a lot less rambling, a lot less encroaching upon 
the function of the court, which is to instructthe law. 
I feel there was a lot of room for more objections. If 
taken the objections would have been sustained. But I am 
not going to have the jury stay for another 25 or 30 
minutes to hear rebuttal. 

Court is adjourned until tomorrow . orning at 


could have been a certain way to have been a lot more 
' 
9 o'clock. 
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WITNESS INDEX 


Name Direct Cross _ Redirect Recross 
Robert Sunshine 460 477 518 535 
Elaine Winter 549 $52 

Rosemary Rodman 553 


EXHIBIT INDEX 


Defendant In 
Rodman Identification Evidence 
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If I am cori::ct as to my understanding of the law, 


2 UNITED STATES OP AMERICA 
vs. 
3 WILLIAM RODMAN and 76 Cr. 43 | 
| WILLIAM ROSENBERG. | . 
4 
| 
5 New York, March 30, 1976. | 
| 
Trial resumed. 
7 — | 
i 
9 (The following occurred in the absence 
| 
of the jury.) ; 
10 | 
MR. LOWE: Your ifonor, I just wanted to hand up 
11 
& brief additional request to charge in this case. I have | 
12 
|| given copies of it to defense counsel (handing). | 
13 
THE COURT: is thera any comment, gentlemen? | 
14 
| MR. AIDALA: Judge, my understanding of the law | 
15 
| is that simply because one party happens to call a witness | 
16 | ; | 
| the jury should not and cannot draw an inference that the 
17 
pacty that calls the witness has a personal belief as to that 
18 
% 
> witness, and any remark I made in my summation alluded to 
be i 19 
of what my understanding of the law is. 
20 
Now if I am incorrect and if the jury can draw au | 
21 
inference by virtue of the fact that a particular attorney 
22 
calls a witness, that that attorney believes that witness, i 
23 - 
; | then I am wrong and your Honor could explain what your Honor 
24 | 
believes what the law is. 
25 
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then I certainly would have |) objection to your Ionor 
explaining to the jury that simply because an attorney 
calls a witness to the stand they are not to draw any 
inference as to any personal beliefs tl.at attorney has 
by virtue of his calling him. 

MR. BERGER: Your Honor, I can understn»4 the 
problém that Mr. Lowe is having on a particular statement 
by Mr. Aidala. 

As I heard the closing argument, I don't believe 
it was intended that Mr. Lowe called a witness whom he did 
not believe at the time he interviewed him. He may have 
believed him and probably did believe him or else he would 
not have called him -- as long as Mr. Lowe is not going to 
call a witness that he disbelievis and pit him on the stand 
and feel that he is not telling the truth, but the fact 
that a witress is on the stand and is cross-examined, the 
fact that he has been called by one attorney or another 
does not ean that the attorney that cailed him helieves 
what he has testified to, because he has testified to 
subjects, perhaps, that were not even covered in the 
Original interview by the attorney that called him. 

That is the reason for the rule that the fact that the 
witness is called does not mean that the attorney that 


called him believes his testimony. 
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2 THE COURT: There should not have been any 

3 comr--* on it. It is highly improper, and it is going to 
4 | be corrected. 

5 


Will you see if all the jurors are hers? 


THE CLERK: Yes, 


1 evamnia ~— yy 


come in here and behave the way theyhave, I think it is 


7 | (The clerk leaves the courtroom.) 

6 MR. BERGER: May it please the Court, the thing 

9 that disturbs me -- and perhaps I was wrong in my closing 

10 argument -- | 
11 THE COURT: There has been a lot done on the part | 
2 | of both defense counsel, both in this trial and the previous | 
13 | trial. I don't know what we can do about it, but I certainly | 
14 | thing we ought to do something about it, and I think there | 
1S | ought to be a lot more done in connection with counsel in 

16 these cases coming in here and behaving in the manner in 

u which certain counsel have behaved. I deui't know what to 

18 do about it. I am really surprised and discourayed somse- 

19 times when there is no action taken at all, and I don't know 
20 when it can be expected to take that action. i wiki 

~ certainly make my position known at the next meeting of the 

2 judges. When the Prosecutor steps over the bounds of 

3 | propriety, the Court of Appeals dismisses, or even the 

2A trial judge dismisses the indictment. If defense counsel 

25 
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2 | a disgrace and a usurpation of their right to practice 

3 | law in a lot of cases. I just cannot understand Le, 

4 | but I am certainly not going to sit here and continue 

5 | without at least making an effort to do something about it. | 

6 MR. BERGER: Your Honor, I had made a statement | 

7 | to the jury that the fact that when Mr. Noonan was | 

8 || testifying the government does not vouch for his veracity -- | a 

9 is that improper? The aovernment does not call -- | 

10 MR. LOWE: I have not raised any objection to | 
| 

ll | that statement by Mr. Berger. There was a slightly dif- | 

12 ferent intonation and inference to be drawn from the other | 

13 one. I think it is an inference thay. has been created | 

14 throughout this trial, but there has been government im- 

15 || propriety right and left, without any evidence at all. 

. 

16 THE COURT: I do not think we have to discuss | 

7 || this matter any further at this time. | 

18 Mr. Lowe has presented a request to charge. 

19 I have asked for your comments on it. I have received 

20 your comments, and I will charge according to what I think 

21 is proper. 

22 MR. BERGER: Your Honor, may I make one request 

23 with regard to Mr. Lowe's requests to charge, outside, of 

24 course, of the fact that I except to it -- that just because 

25 the prosecutor -alls a witness doesmt mean that he believes 
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9 | him, nor does either attorney for the government or the 
3 } defendant vouch for the truth or veracity of # witness. 
4 | THE COURT: I am not going to charge in exactly 
5 | these words, but I am going to charqsa what I think is 
6 | correct under the circumstances. 
7 Are all the jururs here now? 
8 THE CLERK: No, a few are missing. 

: 9 THE COURT: How long do you expect to take, Mr. 
10 Lowe? | 
ll MR. BOWE: Well, your Honor, I have three pages | 
12 of notes. I hope it should not take me longer than 15 | 
13 || Minutes. | 
l 

14 THE COURT: Do you have the indictment with the | 
15 elimination of the co-conspirators in it? 
16 MR. LOWE: I am not sure -- I will check. 
7 (Mr. Lowe examines.) 
18 MR. LOWE: Yes. 
19 | THE COURT: All right, show it to counsal. 
20 MR. LOWE: This is the same one from the last 


29 THE COURT: All right, let counsel loo) at it. 
23 (Handed to defense counsel.) 

24 THE CLERK: The jury are all here. 
25 


(Jury in box.) 


SOUTHERN DIS. KICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY ‘.QUARE, NEW YORK, N.Y. ~ 791-1020 


= 8 B 


& 


ee” a re 2 SOS & SVEN Know Me Mane ae ee ‘ 
O8e| 
kp6 

THE COURT: All right, Mr. Lowe. 

MR. LOWE: Thank you, your Honor. 

Ladies and gentlemen, as I sat and listened to 
the defense counsel's summations at the end of the day 
yesterday I was reminded of a remark written some ysars ago 
by Mark Twain, and that remark was -- I am not sure I am 
quoting it exactly accurately, but it was to this effect: 
Mark Twain wrote that thunder is loud and thunder is im- | 
pressive but it ic the lightning that does the work. 

The same, ladies and gentlemen, is true of any | 
case on trial, Talk can be loud;talk can be impressive; | 
talk can sometimes serve to distract, but it is not the 
talk, ladies and gentlemen, that does the work; it is the | 
evidence. The evidence, ladies and gentlemen, is the | 
lightning, not the talk. The talk is the thunder. It is | 
the evidence on which the government asks you to rely when 
you consider the verdict that you will return in this case - 


not the talk. 


he spoke to you, that Mr. Rodman'’s phone bills don't show 
any telephone calls to Mr. Noonan, and he suggested that 
you can conclude from that that Rodman did not call Mr. 
Noonan. I will suggest to you two things about that, one 


of which is this: There are a lot of telephones in the 
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United States, ladies and gentlemen, and Mr. Rodman euetatibil 


could have called Mr. Noonan from any number of rhones, 


and they will not show up on his home phone bill. 


Let ms point out to you somsthing which may be 
even more significant in that regard, and that is Mr, 
Noonan's phone bill. 


Mr. Rosenberg 's attorney made a big point of the 


number of telephone calls that were made from Mr. Noonan's 


home to Mr. Rodman, and indeed there are many. However, | 


there is something very interesting. If you carefully | 


examine Government's Exhibit 2, which is a photocopy of | 


two pages of Mr. Noonan's bill from November 21st to 


December 15th of 1975, youwill find the following “-- and 


in particular you will find it on the critical date, 


December the 3rd, 1975, There ere for December 3rd in 


the early afternoon recorded thres telephone calls between | 


Noonan's home Phone and that Holiday Inn in Binghampton, | 


New York, There is something very interesting about that, 


ladies and gentlemen; these three in the early afternoon -- 


two of them are listed as Binghampton, New York, a number, 


and the emount of money, the number of minutes and the time 


of the call recorded in four digits. One of them, ladies 


and gentlemen, is listed 4 little bit differently. Instead 


Of spelling "“Binghampton" out, it abbreviates it. Instead 
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of putting in the "ny" immediately after that, it is moved 
a little to the right, and instead of a four-digit time 
there is Only two digits representing the hour, and after | 
it is another number -- what appears to be a serial number | 
of some sort. | 

You might conclude from that, ladies and gentle- 
mén, that that represents a different kind of a call. 

DO you remember what Noonan's testimony was? | 
| ~ 


to call him back, and then he waited a while and he called | 


Rodman called him and told him to go to a safe Phone 


him back on his Own heme phone, and during the course of a 
conversation Rodman told him to check the market and call , 
him back, and that he did that and called Rodman back. 

What we have, ladies and gentlemen, is this | 


differently listed telephone call somes time between 12 and 


1 o'clock, because the hour digit shows ria,” 


You might conclude that that is a call that is 
On Noonan's bill but because it is listed differently you 
might conclude that it was a cali made to him and charged 
to him, 


The next call that shows up is at 24 minutes 


after 1, and that is listed in the Same way as all the 


other calls from Noonan to that Holiday Inn -- excuse me, 


19 minutes after 1, and then there is a third call at 24 
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2 minutes after l. 
3 Kenny Noonan may not have been so trustworthy | 
4 on his own, ladies and gentlemen, but iie cannot make up | 
. | those phone numbers -- and thet is why I am talking about 
. the lightning! They say regardless of whatever any 

; ’ witness says. 
, | There was also a fair amount of thunder about the | 
4 130,000 shares. Remember a number o* things about that, | 

| 

10 and No. 1 is, who is the one who mentioned the 150,000 | 
| shares on the tape? It was Mr. Rosenberg. And what did | 
sod he say? "I have accumulated approximately 150,000 | 
= shares." | 
That by itself, ladies and gentlemen, is enough | 
15 for you to reasonably believe that that is the balance -- | 
" because why would he say that if it wasn't so? But it is | 
" all there in the records, too. | 
18 Mr. Rosenberg's attorney may not like the 
19 arithmetic, but it is thers, and the arithmetic shows, 
2 when you get all done counting up the nominees and where 
” : the stock is being sold, that there is more than 150,000 
= shares available to Mr. Rosenberg, including the 5000 
- shares he had on him on the morning of December the 8th. 

> a An argument was made to you that that was the 
25 


first time that 150,000 shares was mentioned. That was 
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2 | the first time the evidence shows that it was mentioned 
3 to Mr. Noonan, and it does not mean that it was the first 
47 time that it was mentioned. 
5 Another argument was made, for example, about 
6 | this guy Michael Scott -- why didn't we call in the regular 
, mailman to testify, because isn't it natural that somebody 
. might lie about whether they were getting mail for a friend? 
4 First of all, ladies and gentlemen, remember | 
10 this, those people have come in here and testified and | 
Il did so -- they got up on the stand, they took an oath, | 
2 and they subjected themselves to cross-examination. And | 
13 |; you have seen in this case how embarrassing and unpleasant | 
” cross~examination can be. You have to get all kinds of | 
15 background about what they have done in the past and that | 
16 | kind of stuff. po you think those people would be willing | 
7 to come up and lie under oath about a simple thing about | 
18 whether they got some mail for a friend? Doesn't that | 
19 really fly right in the face of your common sense? Would | 
20 you do it? , 
21 But we do not need to just rely on Mr. Protas 
é * | séying he never got any mail from Mr. Scott. He said it -- 

3 | and indeed there is nothing in the evidence to indicate 

that he was not telling the truth. But don't ferget, 
25 


there were checks writt2n to Mr. Scott on the account of 


SOUTHERN Disi kICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY 5 .UARE. NEW YORK, N_Y. — 791.1020 


i =  —— wiew acer. Taka! 
. 


‘ty 
l | kpll pick 
2 John Maher Associates, and those checks were siqned by 
3 | Mr. Rosenberg. And what do we know about those checks? 
4 Did they get sent out to Mr. Scott? No. They got paid | 
5 into that check cashia by Mr. Rosenberc, and the check | 
6 | cashier gave Mr.Rosenberg the cash. 
: 7 |i Don't you suppose if there were a real life | 
8 | Scott that the checks would have gone to him and he would | 
| 
9 | have gotten them instead of Mr. Rosenberg « :tting the cash, | 
10 | chopping off the 2 per cent fee for doing the job of cash- | | 
11 || ing? | 
12 And, finally Mr. Rosenberg's counsel told you 
13 || what he recalled the evidence to be, and he mentioned some | 
l4 | witness who testified that he thought that a triend of his | & 
15 was using his name. Now the Only person who was asked any | ¥ 
16 question like that was that Mr. Landow who came in to | 
17 | testify -- and, as I said, it is your recollection of the | 
18 evidence that controls, but I am going to suggest to you | 
1 what you heard about that evidence yesterday was just not 
20 correct. 
21 I am going to read to you from the transcript 
22 that was prepared as to what Mr. Landow said -- and I am | & 
23 reading from pages 210 and 21] of the transcript. On 
24 the cross-examination of Mr. Landow he said that he had 
25 never bought or sold any Franklin Properties stock and did 


SOUTHERN DIS: KICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY \ JUARE, NEW YORK. N.Y. — 791-1020 


’ a 


es 


- ions Gesasniniegueseeiacienpanisiickcnsasiiieapsacoaipaisanastisiacaashesainiensipuninnanansiasiancaiesisinnentaspiecmvaisermigeiamamaaaseaenandachonrdee 
( So eens cere Se i RES 
Ne SPE rin gp eg Sh Ae pg Dae 8 A Oe LS a ee ee ew Se ES ee a ee Ee ee eT 


to 


wo 


10 


11 


ss & ® 


> Rll - eee eee SHAS Gt Era 2a 


PN Py 


kpl2 


not have an account at Maher or anything. 


| 
He was asked by Mr. Rosenberg's attorney: 
"Mr. Landow, do you know whether somsbody either ; 
did buy or sell Franklin Properties stock using ; 
your name? 
“A I don't know for sure. 
"Q Do yor have any readon to believe that somebody 
did? 
"A I have reason to believe that somebody might 


have used my name, otherwise I wouldn't be here" -- 


Now that is pretty logical on his part. 


"0 «t was somebody who knew you? 
"A I don't believe so, but I don't know for sure." 
That is not quite the same -- 
MR. AIDALA: May I ask that he continue reading, 
your Honor? 
THE COURT: No, hé can do what he wants. 
MR. LOWE: He ends with him saying that he does 
not know Mr. Rosenberg. 


Now, there was some discussion about the possibili 
ty that a section of the taps contains the word "Federal," 


and what was being referred to by Mr.Rodman was his Federal 


case. 


Now, ladies and gentlemen, a couple of comments 
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2 | about that. There is nothing in the context of that con- 
3 || versation to suggest that. I am not even sure that the 
4 | word "Federal" is there, but if it is, think aout this: 
| 
5 | What was the only "Federal" that you have heard about in | 
6 | this case? The only "Federal" about which there is | 
| 


evidence in this case is one of the nominee accounts, 


8 | Federal Acceptance Company -- that is the only Federal | ‘ 
9 ! about which there is any evidence. | 

10 | There was also some commentary on the fact that | 

11 Mr. Rosénberg was arrested and Mr. Rodman was not. As 

12 | anyone well knows, being arrested does not mean anything at 

. 2 .eht. It is certainly no evidence of anything, of guilt 

14 || or anvtil.ing else. 


You might recall something that Mr. Doonan said 


16 | when he was on the stand. When he went to arrest Mr. 

17 || Rosenberg he said that Mr. Rosenberg asked him to please | 
18 | be compassionate and let him drive his wife to the station ! 
19 and what not -- not arrest him and take him away in front 

20 of his wife, and Mr. Doonan said, "I thought about it and 

21 I decided that that is what I would do" -- and he decided 

22 that he would be compassionate. 

23 Now what else do you know about him? You know 


from what you heard that Mr. Rodman was due to go on trial 


25 very shortly in another case, unrelated to this case,and 
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you know that Mr. Rodman was not arrasted, and you also know 


from Mr. Doonan's testinony that the people involved in 
this case representing the government are not beyond being 
compassionate, andwen you think of Mr. Rodman was not 
arrested, think about that. 


And argument has been made to you that there 


was no proof that these gentlemen intended to use the mails. 
Once again, ladies and gentlemen, we don't have any proof 


that they sat down and Said to each other, "Let's use the 


mails," but what do we know? We know from the evidence 
that the routine practice of the industry was to use the | 
mails everytime there was a transaction; that when John 
Maher would sell stock to Kenny Noonan's firm they would 


mail them a notice of that fact; that when Kenny Noonan 


would sell stock they would mail notice of that fact to the 
customers, and it was almost inevitable that that happened, 
because that was the custom and practice of the business, 
and we also know that both Mr. Rodman and Mr. Rosenberg 
were experienced in the business and they knew that that was 
the custom and practice in that industry, 

So, ladies and gentlemen, they did no T have to 
sit down anc say, "Let's use the mails,” They knew if their 
scheme had gone through and that Noonan had actually per- 


suaded his custoners to buy stock and had gotten purchasers 
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for that stock for John Maher Associates, the mail would 
heave been used, 

Something else came up in the course of both 
defense summations, making reference to the tip of the 
iceberg and évidence that you haven't been told. 

Ladies and gentlemen, you have Seen the evidence 
that is available fo you. You can decide whetherit is the 
tip of the iceberg or not. Telling you it is thetip of the 
iceberg is not «a substitute for evidence that is the tip 
of the iceberg. Oncaea again, ladies and gentlemen, it is 
the old thunder and lightning. 

A lawyer in a case may say a lot of things, but 


what he says is no substitute for the evidence,and when 


you évaluate the arguments t et you have heard in the course 


of this case, they may be well made, they mey be well 
phrased, they may be accompanied by interesting little 
anecdotes and stories,but when you evaluate the arguments 
themselves, ask yourselves this question: what evidence 
is there? What evidence is there in this case to support 
tha argument? What evidence is there which I can make a 
conclusion on and draw a reasonable inference -- to say 
yés, that argument makes sense, yes, it does make sense, 
and yes, it convinces me, that is what you have to have, 


because < volume or the skill with which the argument 
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may be made is not substitute for the evidence upon which 
it is ultimately based. And, ladies and gentlemen, if 
there is no evidence that you can find in this case to 
support a particular argument, mine or anyone else's, 


your common sense tells you whatyou must do. 
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You must reject that argument. To give you 


an | 
example -- | 
MR. AIDALA: I'11 object, your Honor. This is | 

not another summation. I think he is going beyond the | 
purpose -- | 
| 


THE COURT: Overruled. 


MR. LOWE: There was talk in the summations | 
by the defense that Mr. Rodman was afraid of Mr. Noonan. | 
That, ladies and gentlemen, is an argument, a conclusion, 

As a statement of fact, coming from an attorney in argument, 
it must be either based on the evidence or rejected by it. 

Apart from an incident in 1973 involving a gun, 
what evidence is there? What evidence is there on the | 
tape which despite all the thunder is still there? What | 
evidence is there that Mr. Rodman was afraid of anything | 
except perhaps of getting caught? He wishes this man -- 
he supposedly was afraid of -- good luck. He talks to him 
like a friend. He tells him not to worry about getting 
paid. He teljJs him to make sure he is going to get a full 
count. There is not even evidence that Noonan was on 


Rodman's back. 


Do you remember what Noonan said? He was inter- 


@sted in having Rodman buy some buildings because Noonan 


thought he could make some money if he could get financing 
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to get these buildings bought and he could manage them, 
There is no evidence to the contrary. 

Minally, one other comment was made. Mr. 
Rosenberg's lawyer made a comment to you, and if I am not 
quoting him exactly I am being true to the substance: 

He said that just because the prosecutor calls a witness to 


the stand doesn't mean that the prosecutor believes him. 


Ladies and gentlemen, I am not going to answer that argument 


I am going to read to you something from the American Bar 
Association Standards letter rejJating to the prosecution 
function. 

MR. BERGER: Objection, your Ionor. 

THE COURT: Under the circumstances I believe it 
is fair comment. I will permit it. 

MR, AIDALA: May I be permitted to read from the 
Code of Professional Responsibility? 

THE COURT: No, no. You had an opportunity to 
Sum up to this jury. I will have no further argument. 

I b2lieve this is fair comment in response, 

MR. AIDALA: I respectfully except. 

MR, BERGER: I respectfully except. 

THE COURT: Yes. 


MR. LOWE: Standards, part 5.8(b): That it is 


unprofessional conduct for the prosecutor to express his 
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2 personal belief or opinion as to truth or falsity of any | - 
3 testimony or evidence or the guilt of the defendant. | 

| 
4 |i The reason for that, ladies and gentlemen, is that 

| 
5 | my personal opinion is not worth anything. No lawyer's 
6 | personal opinion in a case about the case is worth any thing 3 

| 
7 | The government asks yor to do just one thing in 
6 | this case, and that is to be true to the oath you took when 
9 | you were sworn as jurors, to well and truly try this case | 
10 | according to the evidence and the law -- according to the | 
11 evidence and the law. That, lacies and gentlemen, is wnat | 

; 12 | counts. This case is not against Mr. Noonan. This case | 

13 || is not against Mr. Robert Sunshine. This case is not against 
14 the government or any of its representatives. This is the | *% 
| case in which you are asked to consider the evidence against | 
16 | Mr. Rodman and Mr. Rosenberg. ! 
7 The government submits chat the evidence shows | 3 
18 | what thay did: The testimony, the documentary evidence, | 

| 
19 || and, beyond everything else, those tapes which are still | 
20 there -- they have not gone away; they renain despite every-| 
21 thing. | 
ve And you know this, that Mr. Rodman didn't have a ! : 
23 gun put te him when he was in his own home on the telephone ; 
2A tat ng to Mr. Noonan; and you know this too, that Mr. 
a | Rose.bora didn't have a gun put to him when he was in his 
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own office taiking to nr. Noonan on the telephone. mr. 
Rosenberg didn't even know Mr. Noonan, and certainly you | 
can't be afraid of somebody you don't know. 

Naving considered the evidence, and just the 
evidence, ladies and gentlemen -- that's all there is, 
really, for you to consider -~ and having listened to his 
Honor's explanation of the law which will come momentarily, 
I suggest to you the fol lowing: 

Your responsibility as jurors, as representatives 
of the people of the United States, of the people of the 
Southern District of New York, will be clear to you because 
when the evidence €éstablishes bayond a reasonal:Iea doubt 
that the defendants did what it is charged they did, it is 
your responsibility, your responsibility az jurors, to 


return a verdict of guilty, 


I thank you for your attention. 


THE COURT: TI had sole pretrials scheduled for 


9:30. This case has gone over a little beyond that. £ 


am about to charge the jury. That charge will take ainsi: 


mately 45 minutes, so anybody who is on the Pretrial can | 
| 


come back in 45 minutes or SO. | 


(Pause. ) | 


SOUTHERN DISiKICT CouRr REPORTERS, U.S COURTHOUSE 
FOLEY .jdUARE, NEW YORK, N.Y. — 791.1020 


t 
4 : - e “- 


~ “ae ey app » 


S ££ 8 8 


ous 6 SSN SURES MANNATEAaAn. thea Reanwe titan 0 ~ | 
pgcq 699 


~_CHARGE OF THE court - 


GAGLIARDI, J.: Members of the jury, the purpose 
of that instruction is obvious to you, that you are not to | 
be distracted by the coming in and going out of people who | 
would divert your attention from what I am to talk to you | 
about, which is the law in this case. | 

You are now about to enter upon your final duty, | 
Which is to decide the fact issues in the case. As I told | 
you in my instructions at the beginning of the trial, your | 
principal function, or one of your principal functions, | 
would - to listen to the witnesses, observe them carefully,| 
and it has been evident to me that you have done just that. | 

We have now reached the point in the case where | 
all tiie evidence has been presented and the Closing argu- | 
ments of the lawyers have been made. Shortly after I have | 
completed my instructions to you on the law, you will | 
retire to deliberate upon your verdict, and you are to | 
perform this final duty in an attitude of complete fairness | 
and impartiality. You are to appraise the evidence calmly 
and deliberately and, as was emphasized by me at the time 
of your selection as jurors, without bias or prejudice with | 
respect to either the government or the defendants as partie: 


to this controversy, 


The fact that this prosecution is brought in the 
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name of the United States of America entitles it to no 
greater consideration than accorded to any other party. 
By the same token, it is entitled to no less consideration. | 
All parties stand as equals before the bar of justice. 
Your final role, as I said, is to pass upon and | 
decide the fact issues in the case. You, the members of the| 
jury, are the sole and exclusive judges of the facts. You | 
Pass upon the weight of the evidence. you determine the | 
Credibility of the witnesses. yov resolve such conflicts | 
as there may be in the testimony, and you draw whatever 
reasonable inferences that are to be drawi from the facts 
as you have determined the facts to be. l 
My function at this point is to instruct you on | 
the iaw. It is your duty to accept these instructions of | 
law and apply them to the facts as you determine the facts i 
to be. The logical result of that application would be your) 
verdict in this case. : 


With respect to any fact matter, it is your 


| 
| 
recollection, and yours alone, that governs. Anything | 
that counsel for the government or for the defense may | 
have said with respect to any matters in evidence, that is | 
as to any factual matter, whether stated in a question, in 


argument, or in summation, is not to be substituted for your 


own independent recollection; and, so too, anything that the 
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2 } court may have said during the progress of the trial with 
3 respect to a fact matter, or may say during the course of 
4 | these instructions, is not to be taken in substitution of | 
5 || your own independent recollection, which governs at all | 
| 
a | times. 
| | 
7 Before we consider the precise charges contained | 
8 ! in the indictment, a number of preliminary observations 
9 are in order. | 
10 In determining the facts you are not to be | 
1] infiuenced by rulings that the court may have made during | 
12 } the trial. These rulings dealt with matters of law and | 
13 | not questions of fact. Counsel for both sides had the duty 
4 | to present whatever legal objection: they believed existed | 
1S || as to the admission of offered evidence. The court's | 
16 | rulings on objections made either by the attorney for the | 
17 |I government or the attorneys for the defendants are not to | 
18 be considered by you. | 
19 I want to re-emphasize, at this particular point, ° 
20 | in view of some of the questioning we had yesterday with 
21 regard to Mr. Sunshine, this: I told you at the outset, 
22 where I have sustained an objection to a question you must 
23 not speculate on what the witness would have said had he 
aa) 2A been permitted to answer, nor may you draw any inference 
° 25 from the wording of the question or the fact that it has 
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2 | been asked. JI refer not only to that in connection with 
| | 
3 | Mr. Sunshine yesterday, but with respect to every witness 
4 | "Oo was called in this case, : 
| You must remember, however, that in ruling on | 
6 | Ohjections the court was deciding questions of law and not 
7 f questions of fact which are for you, and you alone. | ; 
8 | It is always possible that a judge can hava a 
4 Great deal of influence upon a jury. If you think that you } 
10 have gleaned some indication as to Ny Opinion of the case, 
m3 1] | é€ither from any questions that I may have asked or from my 
12 | expression or tone of voice, disregard it entirely. Th | 
13 | court has no opinion as to the guilt or innocence of these | | 
14 | defendants or as to the veracity and credibility of the | 
1S || witnesses or the merits of the case. You are the judges | 
16 | of the facts and you are the sole judges of the guilt or 
17 innocence 74f these defendants. I am mérély a judge of the | 
18 law. | 
19 Please do not in any way be influenced in how | 
20 you are going to decide this case by any act or conduct | 
. 3 on my part that has given an indication as to how I think 
22 you should decide it, 
23 The fact issues must be decided by you solely 
24 and only within the framework of the evidence and the 
25 Principals of law that apply. Finally, don't Single out 
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- | any one instruction of mine as Stating the law alone. Take | 
3 them all into consideration after you have heard them, 
4 | You are to consider only the evidence in this 
5 i Case, and that evidence consists of the Sworn testimony of 

} 


6 I the witnesses, the exhibits which have been received in 
7 evidence, the facts which have been Stipulated, and the | 
8 presumptions, which I will tell YOu about in these instruc- | 
9 ! tions, such as the Presumption of innocence, | 
10 ! But while you are to consider only the evidence 
1] | in this case, you are not limited to the bald Statements of | 
12 the witnesses, On the contrary, you are permitted to draw | 
13 | from the facts which you find have bean Proved such reason- | 
14 able inferences aS seem justified to you in the light of 
15 | your own experience. ! 
16 An inference is merely another word for a con- 
| 
17 Clusion which reason or common Sense leaves you to draw | 
18 | from the facts that have been proven here, | 
19 In considering the Evidence you must remember, 
. 20 as I told you at the outset, that an indictment is only a | 
21 | formal method of accusing a defendant of a crime charged 
vi 22 and, in itself, it is not evidence against the defendant, 
23 nor is any weight to be given to the fact that an indictment 
2A has been returned. | 
25 Generally speaking, there are two types of 
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| 
2 | evidence from which a jury may properly infer the truth as | 
| 
3 | to the facts of the case. One is direct evidence; that is | 
4 the testimony of an eyewitness, somebody who actually saw 
5 | or heard something done or Said, | 
6 The other is indirect or circumstantial evidence, | 
- W.ich is the pr of of a chain of circumstances pointing to 
8 the existence, or non-existence, of certain facts. | 
J Generally, the law makes no distinction between 
10 direct and circumstantial evidence, but Simply requires that: 
1] | the jury find the facts in accordance with all the evidence 
; 12 in the case, both direct and circumstantial. | 
13 | We have a rather COPMa.-A example which I think 
i 
l4 i is helpful to you in distinguishing Letween direct and | 
15 circumstantial evidence. I have used it in practically | 
16 | every one of my cases. There are other examples that can ; 
17 be used, but I think this one is most helpful when you have ! 
; 
18 heard it for the first time. . 
| | : | : 
19 | Consider that today when you cama in here we | 
| 
20 | had a bright sunshiny day. ‘here were no clouds in the | 
21 || sky, and it looked like a beautiful spring day. You could 
| observe that. you could see that conditions were such | 
23 as I have just described. Let's consider that we were in | 
2A a courtroom right off the front entrance to this building, | 
. 25 and the courtroom down there doesn't have any windows, and 
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We can't see outside, 


3 Let's assume, after we have been court for an 
7 | hour or an hour and a half, a Spectator came in and all of | 
5 | you turned around and observed the spectator: Nis clothes 
6 | appeared to be damp and his hair appeared to be damp. 
7 } Assume a few minutes later another Spectator came in and he | 
8 | had his hat in his hand and water was dripping off it, and | 
9 | his clothes were quite damp, and his face was a little 
10 | damp. <A couple oz minutes later another Spectator comes 
1] } in and has an umbrella in his hana and a raincoat on and 
12 I both the umbrella and raincoat are dripping water. 
2-3 13 You could determine from those facts while it 

4 | was nice and beautify] when you came in in the morning and | 
IS || there was no indication of ‘n, that these circumstances | 
16 that I have just pointed out to you would indicate to you | 
17 that in fact it was raining outside. ‘That is circumstantial | 
18 | evidence: The chai. o. circumstances lesding to the con- | 

~ 19 | Clusion o¢ the existence or non-existence of a fact. | 
20 As I have indicated to you, the law makes no | 
21 | distinction between direct and circumstantial evidence. | 
a It merely requires that you find the facts in accordance | 
23 wich all the evidence in the case, both direct and circum- | 

% 24 Stantial. 

25 I have mentioned “presumption of innocence," 
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The defencants here have entered a plea of not guilty and, 
thus, the burden is upon * government to prove guilt 


beyond a reasonable doubt. This burden never shifts to 


a defendant for the law never imposes upon a defendant in a 
Criminal case the burden or duty of calling any witnesses 
Or producing any evidence. The law presumes a defendant 
to be innocent of a crime and, thus, a defendant, although 
accused, begins the trial with no evidence against him, 
and the law permits nothing but legal evidence presented 
before you as jurors to be considered in Support of any 
charge against the defendant. 

The presumption of innocence remains with the 
defendant throughout the trial in your deliberations until 


such time, if ever, that you are unanimously satisfied of 


guilt beyond a reasonable doubt, Thus, the presumption of 
innocence alone is sufficient to acquit a defendant unless | 
and until, after careful and impartial consideration of all 


the evidence in the case, you, as jurors, are unanimously 


| 

| 

! 

convinced of the defendant's guilt beyond a reasonable doubt| 

Before I get to the specific charces in the | 

indictment, I want to remind you of the witnesses in the 
order in which they appeared. 


Again, as I told you before, if your recollection 


differs from what the court Says with respect to the evidenc 
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or the facts, it is your recollection that counts. 

I hope this witness list is complete. If it is 
not, it is your recoll«cticn that governs. I will try to 
give you the list as I have recall] it and written it 
down. 

The first witness wa. Lewis Scala; he was a 
registered representative at John Maher Associates. The 
next witness was Kenneth Noonan. Ie was followed on the 
stand by Roy L. Patterson, fiom Colorado. Ile was followed 
by Timothy Jossen from Long Island; he was followed hy 
Mrs. Jossen, Rose Jossen,also from Long Island. Then there 


was Andrew J. Calvin from Denver, Colorado; Lloyd J. 


Landow from Comuack, New Yorks Victer Quadri, a clerk at 
the Chemical Bank; Sidney protas from Bloomfield, New 
Jersey; Arthur Fine, a registered sepresentative at John 


Maher Associates; Leon Nash; Joel Marens, who was with 


Helfer, Broughtan and Company, a stock firm; the next 
witness was Rose- La Fatina, who was employed in the United 


States Attorney's office in the division of mail records; 


followed by Adam Ritter of E)mhurst, New York; Nicholas 


| 
the next witness was Charles Marcus, check casher; he was | 


Shaheen of Boston; Thomas Doonan, who is with the Department 
of Justice, assigned to the United States Attorney's office 


for the Southern District of New York; Arthur Pendrick, 
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the presid- = of John Maher Associates; and the last 
government witness was Robert Sunshine of Denver, Colorado. 

Following that, certain documents were introduced 
in evidence by the government, and then the government 
rested. 

The defendant Rodman called Elaine Wincer, the 
Secretary of Mr. Berger; his next witness was Rosemary 
Rodman, t!.e wife of the defendéent Rodman. 


Certain stipulations were read into the record; 


certain documents were introduced. 


Following that, all parties rested, 


As I said, I believe that's my recollection, but 
it is your recollection that governs. 


The indictment in this case, which I am about 


to read to you, contains One count which charges t..at the 


defendants conspired to violate the securities law and mail 
fraud statute. 

A conspiracy count is divided into two sections. 
It is only one count, but there are two sections to it; 
and I am going to read the first part of it to you which 
describes the nature and purpose of the conspiracy, and 
following that I will read the second par+ >f it which are 
the so-called “overt acts" to which reference would be made 


by you in connection with the reading of the first count. 
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The grand jury charges -- 


The first part is an introduction followed by 


At all times material to this Indictment, “William 
Rosenberg, the defendant, was a trader engaged in buying 


and selling securities at John R. Maher Associates, Inc., 


Subparagraph 1: | 
| 
| 

| 


a broker-dealer registered with the United States Securities 
and Exchange Commission with orfices at 101 Park Avenue, 
New York, New York. John R. Maher Associates, Inc. was | 
owned by the defendant Rosenberg's wife. | 

2. At all times material to this Indictment, | 
William Rodman, the defendant, was a self-employed securitiek 
dealer residing at 1 Fawnhill Drive, Monsey, New York. 

3. At all times material to this Indictment, 
Franklin Properties, Inc. was a Nevada land development 
corporation with principal executive offices located in 


Colorado. The common stock of Fra iklin Properties 


was publicly traded on the Over-the-counter market. 


| 
| 
| 
4. At all times material to this Indictment, 
J. Kemneth No an was a registered representative engaged | 
in selling securities to the public at Leyner, Dreskin and | 
Co., a broker-dealer registered with the United States 


Securities and Exchange Commission with offices at 50 


Broadway, New York, Naw York. 
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The Conspiracy 
Prom on or about November 1, 1975 up to and 
‘ig December 8, 1975, in the Southern District of 
4<O0rk and elsewhere, William Rodman and William neve 


the defendants, and others to the Grand Jury unknown, un- 


} 
lawfully,willfully and knowingly, did combine, conspire, | 


confederate and agree together and with each other to commit 
violations of the laws of the United States, to wit, 

violat> ns of Title 15, United States Code, Sections 77q, 
77x, 783(b) and 78ff, and Title 18, United States Code, 
Section 1341, 

Relevant portions of cert: i; >: those sections 
will be read to you shortly. 

The object of the conspiracy. 

6. The object of the conspiracy was (a) to gain 
control of the market of Franklin Properties common stock, 
(b) fraudulently to inflate the market price of Franklin 
Properties common stock through rigged trading, secret 
kickbacks and bribes to brokers and registered representa- 
tives and by other means, and (c) fraudulently to unload 
approximately 150,000 shares of Franklin Properties stock 
on the ansuspecting public. 


The means by which the conspiracy was carried 
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7. Among the means by which the lefendants and 
their co-conspirators would and did carry out the said | 
-onspiracy were the following: 


(a) As of ember 3, 1975, William Rosenberg, 


| 
} 
the defendant, acti, -nrough John R. Maher Associates, Ine. | 


had accumu lated approximately 150,000 shares cf Franklin 
Properties common stock. | 

(b) On or about December 3 and 4, 1975, William : 
Rodman, the defendant, offered J. Kenneth Noonan a bribe | 
in order to induce Noonan to sell Franklin Prope:ties | 
common stock to his customers, while fraudulently failing 
to disclose to his customers that Noonan would receive the 
bribe from the defendants ip addition to the ordinary | 
broker's commission on ., sale The bribe was to be 50 | 
cents per share for every share Noonan sold to his customers | 
Rodman referred Noonar to William Rosenberg, the defendant, 
to make arrangements for selling the stock and collecting 
the bribe 

(c) On or about December 5, 1975, William 
Rosenberg, the defendant, outlined the deal to Noonan, 
instructed Noonan that all sales were to be directed to 
John R. Maher Associates, Inc. and assured Noonan that the 


“ribe offered by the defendant Rodman would be paid and that 


said bribe wouid not he disclosed. 
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That's the first half of the conspiracy count. 

AG YF indicated, I will read the Other part of it later, 
Before you may find these defendants guilty of 

conspiracy as Charged in the indictment, you must find the 


following three elements beyond a reasonable doubt, 1 will 


define for yu what the words “reasonable doubt" mean. | 
The three elements are che following: 
First, that some time approximately between 
November lst, 1975 and December 86, 1975, the dates speci fied! 
in the indictment, an agreement or understanding existed 
between these two defendants to commit the crimes Specified | 
in the indictment, namely, the fraudulent Sale of shares 
of Franklin Properties Stock and mail fraud. In short, | 
the government must prove that conspiracy existed with | 
respect to the fraudulen Sele Of Prasklin Properties stock | 
and mail fraud. That's he first element. | 
The second element is that these defendants, | 
Rodman and Rosenberg, knowingly and willfully became parti- 
Cipants in the conspiracy with knowledge of its criminal 


Purposes. 


Se ce hee <; 


The third element is that one of the conspirators 
knowingly committed at leas: one overt ac. set forth in the 
indictment at or about the time alleged in furtherance of thé 


conspiracy, and that at least one of these acts was comnitted 
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Southern District of New York, which, for our pur- 
includes Manhattan, the Bronx, Westchester, Rockland 
and other counties. 
{ will now define a conspiracy for yov. sestins 
is the first element. The conspiracy charge is rather 
lengthy. I will try to speak as slowly as I can, but 
Still there should remain some continuity for you to follow, 
If I go too fast, please raise your hand and let me know 
and I will slow down. 
First, as to the existence of a conspiracy, 
Simply defined, a conspiracy is a combination of two or 
more persons by concerted action to accomplish some unlawful! 
purpose. In this case it is Claimed that Only the two 
defendants were involved. 


A conspiracy is an unlawful combination or 


agreement to violate the law. Whether or not the persons | 
| 


charged in the indictment accomplished what is alleged ! 
they conspired to do is immaterial to the question of guilt | 
or innocence, Thus, the success or lack of succass of 
the conspiracy does not IMatter, for a conspiracy is a crime 
entirely separate and distinct from the substantive count 
that may be the goal of the conspiracy. 

A conspiracy has sometimes been called a partner- 


Ship in criminal purposes in which each member becomes the 
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agent of every other member, 

However, to establish the existence of a con- 
Spiracy, the government is not required to Show that the 
two defendants Sat around a table, entered into a Solemn 
compact, Orally or in writing Stating that they have formed 
a conspiracy to Violate the law, setting forth the details 


of the Plan, the means by which it is to be carried out, 


or the part to be Played by each of them. your conimon 


Sense will tell YOu when men undertake to enter into a 


conspiracy much is left to uné€xpressed understanding, 
Conspirators do not usually reduce their 


agteeméents to writing or acknowledge them before a notary 


Public, nor do they Publicly broadcast their plans. A 
conspiracy is almost always characterizeg by secrecy. 

In determining the existence of a conspiracy 
it is sufficient if you find beyond a reasonable doubt 
that these two deféndants in any manner, through any con- 


trivance, impliedly Or tacitedly, came to a common under- | 


Standing to violate the law. 


agreement you may consider acts and conduct which are ‘one 


In determining whether there has been an me 


to carry out a criminal purpose, Usually the Only evidence 
available is that of disconnected acts on the part of the 


alleged individual conspirators which acts you may find when 


SOUTHERN Dis. t.ic7 COURT REPORTERS, U5 COURTHOUSI 
FOLEY \\QUARE. NEW YORK, N.Y. — 791-10 0 


Pycg 715 
taken together in connection with each other and with the 


reasonable inferences flowing therefrom show a censpiracy 


cee ee 


Or agreement to secure a particular result as satisfactorily 
and conclusively as mora direct proof. 

If upon consideration of all the evidence, both 
direct ad circumstantial, you find beyond a reasonable ' 
doubt that the minds of these two defendants met in an | 
understanding way and that they agreed, as 1 have explained | 

a conspiratoriai agreement to you, to work together in aie 
therance of the unlawful schem2 alleged in the indictment, 
and that therefore, at least, one of the defendants did 

any overt act to effect the object of the conspiracy, then 
proof of the existence of the conspiracy is established: 

In this connection I previously told you that | 
it is aot necessacy for the government to rove the 
S scess of the conspiracy in order to establish a violation 
of the statute. | 

As a conspiracy is basically an agreement to | 
violate the law, it may exist even though the final objec- | 
tives were never accomp lished, | 

With respect to the existence of a conspiracy, | 
Some furcher comments may be helpful: | 


You will recall that I defined a conspiracy as 


a combination of two cr more persons who, by concerted 


SOUTHERN DisintC) COURT REPORTERS, U.S COURTHOUSE 
FOLFY * 1UARE, NEW YORK. N.Y. = 791.1020 


. ‘we 
» 


Pgcg 716 
action, attempt to accomplish some unlawful purpose. Thus, 
before you may find that a conspiracy existed you must also 
find that what the conspirators intended to do would have 
violated one or more federal laws if they had succeeded in 
accomplishing what they set out to do. 

With respect to the existence of the conspiracy, 
the indictment alleges that the conspiracy commenced on or 
about November 1, 1975 and continued up to December 8, 
1975. Xt. is not necessary for the government to prove 
that the conspiracy started and ended on those specific 
dates, It is sufficient if you find that, in fact, a 
conspiracy was formed and that it existegd for some sub- 
Stantial time within the period set forth in the indictment, 
and that at least one overt act was committed during that 
period. A conspiracy once formed continues for as long as 
the evidence shows the conspirators intended to continue 


it. Such intention may be inferred from Such activities 


furtherance of the Purpose of the conspiracy, 


by any of the conspirators which you may find to be in | 


Tha second element, Participation in a a 
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e ermining ‘ether the defendants became 
members of the conspiracy, you must determine not only 
whether he participated in it but whether he did nes with 
knowledge of its unlawful purpose. Did he join with an 
awareness of at least some of the aims and Purposes of the 
conspiracy? 

Knowledge is a matter of inference from facts 
proved. It is not necessary that each defendant be fully 


informed as to the details of the scope of the conspiracy 


in order to justify an inference of knowledge. 
A defendant need not know t! full extent of the 


conspiracy and all of its activities. However, mere 


association with one another does not make one a member of 

| 
the conspiracy. Nor is knowledge of the conspiracy without! 
participation sufficient. What is necessary is that a 


defendant Pperticipite with knowledge of at least some of 


the purposes of the conspiracy and with the intent to aid 


Now, the indictment charges a conspiracy between 


these two defendants. A person cannot conspire with himself 


| 
in the accomplishment of those unlawful ends. | 
| 


and therefore you cannot find either of the defendants 
guilty unless you find beyond a reasonable doubt that he 
participated in a conspiracy as charged with the other 


defendant. 
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I instruct you that James Kenneth Noonan was 
not @ conspirator end that any agreement between Noonan 
and either of the defendants, if any, does not constitute 
@ conspiracy as charged in the indictment, but maybe 
considered by you Only for the purpose of your determining 
whéetherthe defendants Rodman and Rosenberg participated 
in a conspiracy with each other as charged in the indict- 
ment. 

In determining whether a particular defendant 
conspired with the other, you may consider only his own acts 
and statements. He cannot be bound by the acts or state- 
ments of the other alleged participant until you @re satis- 
fied beyond a reasonable. doubt that a conspiracy existed 
and that the defendant you are then considering was one of 
its members. In Other words, your determinatic.. as to the 
participation in the conspiracy of each defendant must be 
based upon what you find to have been his own actions; 
his conduct; his own statements or declarations; his 
connéction with the acts and conduct of the other alleged 
co-conspirator and the reasonable inferences tobe drawn 
therefrom. 

If you find beyond a reasonable doubt that a 
conspiracy existed, then the Statements thereafter knowingly 


made and the acts thereafter knowingly done by one defendant 
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can be considered by the jury as evidence in the case as 
to the other defendant, even though the statements end 
acts may have occurred in the absence and without the 
knowledge of that defendant, Provided such statements 
and ac*s were knowingly made ard done during the con- 


tinuance of the conspiracy and in furtherance of some object 


or purpose of the conspiracy, 

Thus, statements of any conspirator which are 
not in furtherance of the conspiracy or which are made 
befo: *s existence or after its te, nation may be 


Considered only as evidence against the person making it, 


«£ you find that the conspiracy existed, the 
extent of a particular defendant's participation in it has 


no bearing on the question of guilt or innocence. The 


guilt or innocence of &@ conspirator is not measured by the 


extent or the duration of his Participation. Even if he 


participated in it to a degree more limited than that of 
his ce-conspirator, he is equally culpable so long as he 
was in fact a conspirator. If one conspirator had a lass 
significant rola in the conspiracy then the other, he is 
equally culpable so long as you find beyond a reasonable 
doubt that there was a conspiracy. Thus, each member of 
the conspiracy may perform Separate and distinct acts 


at different times and at different places. One may play 
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& major role while the other Plays a minor role. 

In other words, a defendant may be held 

respo::sible for all that has been done in furtherance 
of the conspiracy, even though he was unaware of some of 
the specific acts carried out by his co-conspirator. 
And using the partnership analogy, by becoming a partner 
a conspirator assumes all the liabilities ef the partner- 
ship, including those incurred On the partnershinps behalf 
by another Partner, 

It is not necessary that a defendant receive any 
pecuniary benefit from his participation in the conspiracy 
as long as he, in fact, participated in it in the way I 
have instructed you, 

The question is: did the defendant jcin the 
other with the awareness of at least some of the basic 
Purposes and aims of the conspiracy? IF SO, then he adopts 
as his own the acts of the other conspirator. 

Now in determining the existence of the con- 
Spiracy or as to Whether either of these defendants was a 
member of the conspiracy, you may consider only his own 
Statements. You may remember that I told you that we took 
certain testimony subject to connection, and that is that 
that evidence was received on a conditional basis. Unless 


and until you find that a conspiracy existed, statements 
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Onlawful agreement is made and any overt act is done by the 


conspirator -- in the language of the statute -- to "effect 


the object of the conspiracy." 


21 »" the Southern District of New York. 


2 made by one who is alleged to be a conspirator outside the 

3 presence of tha other is not binding on the other unless 

4 and until you find that each was a member of the con- 

5 | spiracy. 

6 So much for the first part of the conspiracy | 

| 

7 || charge. 

8 Now with respect to the second part of it, 

9 | which is the Overt acts. 

10 If you find beyond a doubt that the alleged | 

1 conspiracy existed, you must then consider the third 

12 element, and that is the requirement of an overt act. | 

13 The overt acts referred to in count 1 ere not senavuke | 

14 charges and ere part of the conspiracy count. You may not | 

15 find the defendants guilty unless and until you are con- | 

16 vinced beyond a reasonable doubt that one of the overt | 

7 | acts charged in the indictment was knowingly and wilfully | 

18 committed by at least cne of the conspirators, and that it | 

19 vas committed in the Southern District of New York -- and I | 

20 have defined the counties which for our purposes are part | 
2 22 The offense of consriracy is complete when the | 

; 


SOUTHERN DI>1TRICT COURT REPORTERS, U.S. COURTHOUSE 


FOLEY SQUARE NEW YORK _ — 791-1020 
: . > " ors 


mye yey 
¢ patie 


Thus, an overt act is an act knowingly and 
wilfully committed by one of the conspirators in an 
effort to effect or accomplish some object or purpose 


of the conspiracy, The overt act need not be a criminal 


| 


of the conspiracy. It may be an act which is innocent on | 


act or an act which, of itself, constitutes an objective 


its fa a, but it must be of such character that it furthers, 
prom _2S, or aids and assists . accomplishing a purpose | 
of the conspiracy charged in the indictment. 
It is not necessary for you to find that both | 
alleged overt acts charged were committed, nor is it ia 
that an overt act involve a particular defendant. 
It is enough if you find that at least one of 
the named overt acts charged in the indictment was com- 
mitted by a conspirator in furtherance of the conspiracy. 
The indictment, insofar as the overt acts, 
reads as follows: 
"In furtherance of said conspiracy and to 
effect the objects thereof, the defendants committed 
the following overt acts in the Southern District of 
New York: 

"1. On or about December 4, 1975, the defendant, 
William Rodman, had a telephone conversation with 


J.Kenneth Noonan during which Rodman @éssured Noonan 
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that the bribe would be paid by the defendant, 
William Rosenberg. 
"2. On or about Necember 5, 1975, the 
defendant, William Rosenberg, had a telephone 
conversation with J. Kenneth Noonan during which 
Rosenberg outlined the terms of the deal to Noonan 
‘nd assured Noonan that the bribe would be paid." 
Now in defining the elements of the conspiracy --_ 
let me suggest to you that that concludes the question of 
the part of the conspiracy and the overt acts. Normally 
overt acts in the indictment are set forth at the conclusion ! 
of the conspiracy count. I had neglected to charge you 
certain other portions of the conspiracy count, other than 
the overt acts. Remember, I stopped after we had the means 
by which a conspiracy was to be carried out. There are 


other parts of it which I will read to you at this point. 


"It was part of sid conspiracy that the innit 


| 


unlawfully, wilfully and knowingly, in the offer 

and sale of securities of Franklin Properties, Inc. 
by the use of means and instruments of transportation 
and communication in interscate and foreign commerce 
and by the use of the mails would, directly and 
indirectly, employ devices, schemes and artifices 


to defraud, (b) obtain money and property by means 
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of untrue statements of material facts and omissions 
to state facts necessary to be stated in order to 
make the statements made, in the light of the circum- 
stances under which they were made, not misleading, 
and (c) engage in transactions, Practices and 
courses of business which would and did operate as 


a fraud and deceit upon purchasers of the Securities 


of Franklin Properties, Inc. in violation of Title 


15, United States Code, Section 77(q) and 77 (x). 

"12. It was further a Part of said conspiracy 
that the defendants unlawfully, wilfully and knowingly 
would devise ascheme and artifice to defraud and 
for obtaining money or Property by means of false 
and fraudulent Pprete>.ses, representations and 
Promises and for the Purpose of executing such 
scheme and artifice and attempting to do so would 
knowingly cause mail matter to be delivered according 
to the direction thereon in violation of Title 18, 
United States Code, Section 1341. 

eat ES It was further a Part of said conspiracy 
that thedefendants unlawfully, wilfully and knowingly, 
directly and indirectly, by the use of means and 
instrumentalities of interstate commerce and of the 


mails, would use and employ a manipulative and 
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deceptive device and contrivance in contravention 

of Rule 10(b) (5) (17C.P.R. 240.10b-5), a rule 
prescribed by the Securities and Exchange Commission 
as necessary for the protection of investors." 

That should have been read to you before with 
the overt acts. 

Does anybody have confusion as to that? 

That is part of the original conspiracy. 

In defining the elements of a conspiracy, I have 
used the words “knowingly” and “wilfully.” 

A person acts "knowingly" if he acts voluntarily 
and intentionally, and not because of mistake or accidant 
or other innocent reason. 

The purpose of adding the word "knowingly" was 
to insure that no one would be convicted for an act done 
because of mistake or accident or other innocent reason. 

A person acts “wilfully” if he acts voluntarily 
and intentionally. and with the specific intent to do some- 
thing the law forbi?s; tat is to say, with bad purpose 
either to disobey or to disregard the laws. 

In summary, a conspiracy consists of three 


essential elements: 


First, that a conspiracy existed as charged in 


the indictment. 
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Second, that the Particuler defendant knowingly 

and wilfully entered into the conspiracy; and, third, that 
Ons of the conspirators knowingly and wilfully committed at 
least one of the overt acts Set forth in the indictment. 
You must be Satisfied that the government has established 
éach of these elements beyond a reasonable doubt. 

Now the latter part of this indictment which 

I have just read to vou contains the Statutory alleqations, 
and before you may find the defendants guilty, you must 
find not Only that each was a member of the conspiracy, 

but also thet the Purpose of the conspiracy or the object 
of it was to Violate these Stetutes, 

Section 77q of Title 15 States as 

you don't 
just what £¢ Provides, 

"It shall be Unlawful for any person in the 
offer or Sale of any securities by the use of eny 
Méans or instruments of trensportation or communication 
in interstete commerce or by the use of the mails, 
directly or indirectly -- 

"(1) to employ any device, scheme or artifice 
to defraud, or 

"(2) to obtain money Or property by meens of any 


untrue Statement of & material fact Or any omission 


SOUTHERN DISTRICT CourRT REPORTERS. Us. COURTHOUSE 
FOLEY: SQUARE. NEW RK ob Svarvs 


to state a material fact necessary in order to make 
the statements mede, in the light of the circum- 
stances under which they were made, not micleading, 
or 

"(3) to engage in anv transaction, practice, 
Or course of business which operates or would 
operate as a fraud or deceit upon the purchaser." 

Section 78j(b) of Title 18 states: 

“It shall be unlawful for any person, directly 


or indirectly, by the use of any means or instrumental 


ity of interstate commerce or of the mails, or of any 


facility of any national securities exchangs -- 
"(b) To use or amploy, in connection with the 


purchase or sale of any security registered on a 


nationel securities exchenge or any security not 


SO registered, any manipulative or deceptive device 
or contrivance in contravention of such rules and 
regulations as the Commission may prescribe as 
necessery or appropriate in the public interest or 
for ths protection of investors." 

Section 1341 of Title 18, the mail fraud statute, 

states in pertinent part as follows: 
"Whoever, having devised or intending to 


devise any scheme or artifice to defraud, or for 
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Obtaining money or property by means of false or 
fraudulent pretenses, representations or promises, 
for the Purpose of executing such scheme or artifice 
Or attempting so to do, Places in anv Post Office 

Or authorized depository for mail watter, eny matter 
or thing whatever to be sent or delivered by the 

Post Office Department, or knowingly ceuses to be 
delivered py mail accordinad to the direction thereon" 
is guilty of a crime, 

Both the Securities and the Mail Fraud Statutes 
refer to a schema, artifice eng so forth. For purposes of 
Our discussion |] will describe what a Scheme and artifice, 
and so forth, are, It applies to both, 


Now with respsct to the Securities fraud élements, 


the following Must be €stablished by the government beyond 


&@ reasonable doubt thet the defendants wilfully ana knowingly 
conspired to do the following: 


i. 


Material facts, or by means of omissions to State 
Material facts necessary in order to make the 


Statements not misleading, 
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2. That the defendants intended to do so wil- 
fully and knowingly. 

3. That the defendants aqreed and intended to 
usé or cause to be used the mails or means of 


communication of interstate commerce in furtherance 


The first element, “scheme or artifice to defraud"; 


| 
of the scheme. 


the words "scheme" and "art: °.ce" as used in the statute in- 
clude any plan or course of action intended to defraud 
others, and to obtain, by false or fraudulent pretenses, 
representations, or promises, monsy Or property from persons 
so defrauded. 


A statement. or representation is "false or 


fraudulent" within the meaning of this stetute, if known 


to be untrue, or made with réckless indifference eas to its 
truth or falsity, and made or caused to be made with the | 


intent to defraud. 


A “false or fraudulent representation may be 
made by statements c* half-truths or the concealment of 


material facts as well as by affirmative statements or 


acts. 
Though proof that someone was actually defrauded 
is unnecessary to show securities fraud, the government 


doss have the burden of showing that some actual harm or 
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injury was contemplated by the schemer. The purpose of the 
scheme “must be to injure." 

The proof must establish that the defendants 
intened to make a misrepresentation of material fact or 
to omit to state a material fact and that said material 
representation end/or material omission was intended to 
exist at the time the statement was made. 

To establish thet the defendants are guilty of 
the crime of conspiracy to commit the mail fraud, the 
government must prove by @ reasonable doubt that the 
defendants wilfully and knowingly conspired to do the 
following: 

1. That the defendants devised or intended to 

devise a scheme or artifice to defraud or to obtain 
money by fraudulent pretenses and representations. 

2. That the defendants intended to devise or 
become a party to such a scheme or artifice knowingly and 
Wilfully with knowledge of its fraudulent nature and with 
intent to defraud. 

3. That, for the purpose of executing the scheme 
or artifice the defendants agreed and intended to use or 
cause another to use ‘he mails. 

Now with respect to the third element of the 


offense of mail fraud is th use of the mails. Now there 
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If you should find that the nature of the planned crimina? 


activity, that is, the sale of Franklin Properties stock 


is no proof in this case thet the mails were actually used. 


to Noonan's customers under false pretenses, required the 

use of the mails -- if you should fina thet the nature of 

the activity, that is, the sale of fraudulent Franklin 
Properties stuck to Noonan's customars under false pre- 
tenses required the use of the mails and that the is 
by reason of their experience, knew this because fF sales | 
had been made to Noonen's customers, confirmations of wed 
sales would have besn mailed to the customers according 

to the regular practice of the industry and the sales to 
Noonan's firm by John R. Maher Associates, Inc. would 

have been confirmed by mail to Noonan's firm by John R. 

Moher Associates, according to the regular practice in 

the industry. 

If you find beyond a reasonable doubt that the 
nature of the alleged criminal plan agreed to by the 
defendants, and that there was such a plan -- and I am not 
saying that there is, but if you should find that there 
was, would cause the mails to be used in the ordinary 
course of business, and thet the defendants knew this, 
tais would be sufficient under the mail fraud provisions. 


Now I have used the word "meteriallv" with 
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respect to the charges h ° The Securitias and 


Mail Fraud Statutes al) involve the concept of 


Securit.< Praud Statute employs the term "materia)" 
when Speaking of misrepresentation of a material fact or 
the omission to state a material fact, 

The falsity involved in mail fraud Must lik 


be "material." 


induce the Pérson to whom it is communicated to act because 
of it, that is, if it affects its conduct, Por example, 
with respect to Securities fr id, a fact is material if it 
would induce én investor to purchase or to refrain from 
Purchasing a Security, 

In this case the government contends, and the | 
defendants deny, that the defendants intended not to disclosa| 


to the Customers to whom Kénneth Noonan recommended the 


Stock of Pranklin Properties that Noonan would be paid a 


bribe of 59 tents a Share, in addition to any ordinary 


commission. 


it is a material omission. 


Now with respect to the words "wilfully", 
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"knowledge" and “intent,” a person acts, as I said before, 
wilfullv if he acts volunterily and intentionally with a 
specifi- intent to do something that: the law forbids. 

An act or failure to act is “knowingly” done 
if done intentionally and not because of mistake or other 
innocent reason. 


Knowledge and intent exist in the mind. We ali 


realize that it is not possible to open up a@ person's head 


to find out whet is qoing on in his mind, and the only way 
that you may have for arriving at a decision on these 
questions i for you to take into consideretion all the 
facts and circumstances shown by the evidence and determine 
from all such facts and circumstances whether the requisite 


knowledge and intent were present at the time in question. 


Direct proof is not only unnecessary but it is impossible. 


Knowledge and intent may be inferred from all 
the suvvrounding circumstances. 

Now, I told you before that each element required 
roof beyond a reasonable doubt. I am getting to the point 


where I am going to define reasonablsa doubt for you. 


The words almost define themselves -- that there 


is a doubt feunded in reaso~. and arising out of the 
evidence or lack of evidence. It is a doubt which a 


reesonable person has after carefully considering all the 
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evidence. A reasonable doubt is not a vaque or speculatiy 
or imaginary doubt. It is not caprice, whim or speculatior 
It is not an excuse to avoid the per.ormance of an un- 
Pleasant duty. It is not Sympathy for a defendant. 

A reasonable doubt is a doubt which eppeals 
to your reason, vour common sense, your experiance and 
your jud ment. It is a douht. which would cause a reéasonab] 
man or \. man, like yourselves, to hesitate t>5 ect in 
rélation to your own importantprivate affairs, 

Mere suspicion will not justify a conviction. 
Suspicion is not e Substitute for evidence, nor is it 

fficient to convict if you find that the circunstances 
merely render an accused probably quiity. 

On the other hand, it is not required that the 
government must prove guilt beyond all possible doubt, but 
the proof must be of such convincing character that you woul 
be willing to rely and act on it in the important affairs 
of your own life. 

In sum, a reasonable doubt exists whenever, 
after fair and impartial consideration of al] the evidence 
befors you, you can honestly and cendidly state that you 
do not have an abiding conviction that the defendants are 
guilty of the charge, 


Now with respect to the credibility of witnesses ~- 
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and before I get into a discussion of it, in summation 
counsel for Mr. Rosenberg Says that just because a 
Prosecutor calls a witness does not. mean that he believes 
him. 

I am going to tell you that the o, nions of 
counsel, one side or the other, as to the merits of this 


casé or anything else, are not & concern of yours, as I 


told you before. Counsel's Statement with respect to this 


Should have no bearing upon your determination of the 


Credibility of a witness, which should be determined upon 
the following general principles. You are the sole judqes 


of the Credibility of the witnessas, and you and you alone 


must determine what Weight their testimony deserves. I 
gave you some guidelines at the start of the case, and I 
would like to expand on this point. 

You should not be influenced by the number of 
witnesses called by either side. The weight of the 
evidence is not necessarily determined by the number of 
Witnesses testifying on either side; rather, vou should 
consider all the facts and circumstances in evidence to 
determine where the truth lies. 

In assessing credibility, you should carefully 
scrutinize the testimony given, the circumstances under 


which the witness has testified, ana éveryv matter in 
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evidence which tends to indicate whether the witness is 


worthy of belief. 


should be determined by his demeanor, his relationship to 


the controversy and the parties, his bias or impartiality, 


the reasonableness of his statements, the strength or 


The degree of credit to be given to a witness | 


weakness of his recollection viewed in the light of all the 
other testimony, and the attendant circumstences in the case, 
and the extent to which, if at all, each witness is either 
Supported or contradicted by other evidence. 

How did the witness impress you? 

Did his version éppear straightforward and candid, 


or did he try to hide some facts? 


| 

| 

Is there a motive to testify falsely? | 

In passing upon the credibility of a witness, | 

you take into account inconsistenc: sg or contradictions | 

as to material matters in his own testimony or any conflict | 
with that of another witness, also ény inconsistencies 


oromissions in prior testimony or any prior statement of 


material matters as to which he may have testified upon 


the trial. 
Inconsistencies or discrepancies in the testimony 
of a witness or between the testimony of different witnesses 


mav or mey not cause a jury to discredit such testimony. 
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Two or more persons witnessing an incident or a transaction 


mry see or hear it differently, and innocent misrecollection,| 


‘ 
! 


like failure of recollection is not an uncommon sex- 
perience. 

A witness may be inaccurate, contradictory 
Or untruthful in some respects and yet be entirely credible 
in the essentials of his testimony. 

In weighing the effect of a discrepancy, consider 
whether it pertains to a matter of importance or an un- 
important detail, and whether the discrepancy results from 
innocent error or wilful falsshood. 

If you find that any witness has testified 
falsely you can do one of two things: you can either 
Yeaject all of that witness's testimony on the ground that 
it is all tainted by falsshood and that none of it is worthy 
of belief, or you cén accept that part which you believe to 
be true and reject that part which you believe to be tainted 
by falsehood. 

Now, should you find that all or any part of a 
Particular witness's testimony was false, you may not,of 
coursé,infer that the opposite of that testimony is the 
truth, unless there is other evidence to that effect in 
the record. 


Any testimony rejected by you as false is no 
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longer in the case insofar as any finding that you may make 
is concerned. 

An inference, as I am sure you will recall fr 
told you, was @ conclusion which your reason or common 


Sense leads you to draw from the facts which you find have 


been proved. Thus, a finding of fact may not be established| 
! 


merely by a negative inference ar*‘sing from vour disbelief 


and rejection of ény testimony, 


| 


The ultimate question in Passing upon Credibility | 


is, did the witness tell the truth here before you? It 
is for you to Say whether his testimony at this trial was 
truthful in whole or in part, in the light of his demeanor, 
his explanations a- 2 all the €vidence in the case. 

Now I charge you that the witness Kennéth 
Noonan was an informant. The services of an informer 
are availed by government agents to obtain leads to Pérsons 
Suspected of Violating the law. Whether or not you approve 
of the usa of an informant in an effort to detect law 
violation is not to enter into your deliberations. 


The testimony of am anformant who Provides 


The jury muct determine whether the informant's 
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te imony has been affected by interest or prejudice against 
a defendant. The crucial question solely is whether the 
testimony of the witness as he appeared before you here is 
truthful. 

The testimony of a witness may be discredited or 
impeached by showing that the witness was convicted of a 
felony, that is, of a crime punishable by imprisonment for 
a term of years. Prior conviction does not render a 
witness incompetent to testify, but is merelv a circum- 
stance which you may consider in determining the credibility 
of the witness. It is the province of the jury to deter- 
mine the weight to be given to any prior conviction as 
impeachment. 

I told you at the outset of this case that the 
law does not require a defendant in a criminal case to 

stify or present any evidence on his behalf. I have also 

told you that a defendant is not required under our laws 
to prove his innocence. He is presumed to be innocent at 
all times, and throughout the entire trial, unless and 
until the government proves him guiltv beyond a reasonable 
doubt. 

For these reasons a daf< iant need not take the 
witness stand and testify in his own behalf. The fact 


that a defendant did not testify at this trial does not 
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Create any presumption for or @gainst him, and I charge 
you that this fact must not weigh in the slightest against 
or for him, nor shall this fact énter into your discussions 
or deliberations in any manner, 

There has also been evidence in this case 
relating to Statements made by the defendants outside 
of tha courtroom. Evidence relating to Statements out- 
Side ot a court should be disregarded, unless you are 
convinced that the Statement was knowingly made, and I 
have told voy Previously that a Statement is knowingly made 
when done voluntarily and intentionally and not because of 
mistake or other innocent reason. 

In your deliberations Please do not discuss the 
question of possible Punishment. That is - matter that 
rests on my conscience and my conscigence alone, because the 
Judge and the Judge alone is the one who has the Obligation 
of imposing Sentence when and if guilt is determined. 

If you discuss it among yourselves you are 
encroaching upon my function, and I ask you not to do it. 
Your function is to consider the facts and to determine the 
facts, and my function is to pass unon the law, and in the 
évent of conviction to impose sentence. 

If you find On all the evidence that the evidence 


respecting the defendants leaves a reasonable doubt as to 
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thei-- guilt, you should not hesitate for a moment to 


return a verdidt of acquittal. 


The verdict must represent the considered 


judgment of each member. 


In order to return a verdict 


it is n€cessary that the verdict be unanimous, 


It is your duty as jurors to consult with one 


and to deliberate vith a view to reaching an 
agreement, 


another, 


if you can do so vithout Violence to your 


individual judgment. 


& verdict, 


You are not Partisans, You arg Judges -- 


judges of the facts, Your sole interest is to &Scertain 
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the truth from the evidenca in the 
If it becom. s necessary during your deliberations 
to cor imnicate with the Court, you may send a note by the 


marshi.i, signed by your foreman or one or more members 


of the jury. A member of the jury should never attempt 


to communicate with the Court by any means other than a 


signed writing; and the Court will never communicate with 
any member of the jury on any subject tciching the merits 
of this case other then in writing, or orally here in open 
court. 

You will note from the oath about to be taken 
by the marshal that he, too, as well as all other persons, 
are forbidden to communicate in any way or manner with any 
member of the jury on any pending matter, any subject 
touching the merits of the case. 

Bear in mind also that you are never to reveal 
to anyons, not e6ven the Court, how you stand numerically 
or otherwise on the question of the quilt or innocence 
of the defendants unless and until after you have reached 


@ unanimous verdict. 


Again I would say that there is nothing said in the: 
instructions to suggest or convey in any manner any 
intimation as to what verdict you should find, but what the 


verdict shall be is thea sole and exclusive duty and 
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responsibility of the jury. 

In announcing your verdict, after you have 
reached one, it will be "We, the members of the jury, 
unanimously find the defendant," whoever it is. 

As I have heretofore indicated to you, ou 
must find both defendants guilty or not quilty. 

Now counsel have the right to take exception 
to any principles of law that I may have charged to you, 
or to request any additional instructions in case I have 
omitted to charge anything ta you. 

One other matter that did come to my mind that 
I did not have in here. There has been reference to a 
prior trial. That is in no way to be considered by you 
as anything whatsoever. Disregard it completely from 
your minds. You are Only to consider what happens on this 
trial. 

I think it would be better if you retired to the 
juryroom, and I will have you back in here after taking up 
these questions of law. 

(Whereupon the jury left the courtroom at 

10.50 a.m.) 

THE COURT: Before you start, I thought I had 

within my charge but I did not have it, a standard charge 


On subject to connection, 
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Is thera any objection to the way it was charqed? 

MR. BERGER: I don't believe so. 

THE COURT: Well, you do not have any. 

MR. ATDALA: No, 

THE COURT: Are there any exceptions, Mr. Berger? 

MR. BERGER: Yes, your Honor -- just with reqard 
to the inference to be drawn from the knowledge of the 
defendants of the custom and use of the mails in the 
securities industry, 

THE COURT: Okay. Mr. Aidala? 

MR. AIDALA: {jf join in that exception, your Hcnor, 
Plus I think the last, that your Honor made to the jury -- 
I understand, I think your Honor's intention in indicating 
that they should disregard completely anything about a prior 


The point I am making, however, Judge, is that 


Witness, 


THE COURT: f think that is implicit in what I 


Did you get any different impression? 
MR. LOWE: To disregard completely the fact of 
the prior trial, 


THE COURT: Wil} you read back what I said, Mr. 
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Reporter. 
(Record read.) 


MR. AIDALA: Your Honor, I object to the part 


I said only what happened On this trial. 

MR. AIDALA: 1 respectfully except to that, 
your Honor. I would ask that your Honor instruct them that 
they can consider any testimony in a prior Proceeding or 
trial which is inconsistent with the testimony at this trial. 


Secondly, your Honor, in your charge concerning 


Suspected of Violating the law. I think your Honor used the 
words "suspected of violating the law." I think in this case 
there is no question vhatsoever that Ken Noonan was the 
initiating force in beginning this case, 

THE COURT: You have an exception to that request, 
and it is noted on the record, fr think I gave the standard 
charge. 


MR. AIDALA: May I just give the reason? 1 think 


SOUTHERN DISTKICY COURT REPORTERS, U.S COURTHOUSE 
FOLEY SQUARE, NEW YORK . 


746 
kp30 
and that of course would be a very Prejudicia) inference 
to be drawn by the jury, 
THE Court: All right. Any requests to Charge? 
DO you have any exception? 
MR. LOWE: No exceptions, your Honor. I have 
One request, simply that the jury be reminded about the 
exhibits -. 
THE Court: About the exhibits, 
MR. LOWE; <- that they can have the exhibits and 
hear the tapes or have the testimony read, 
MR.BERGER: I join in the exception made by co- 
counsel, 
MR. AIDALA: In reference to the exhibits, your 
Honor, f believe we Should not forget that there was one 
exhibit -- 
THE COURT; f am aware of the transcript, 
MR. AIDALA: No, the exhibit that was Stricken, 
COURT; aa. 
LOWE: It was not stricken; it was never 
admitted, 
COURT : The one yesterday -- 
AIDALA: The one with the figure. 
COURT: The One with the figure, we agreed 


On that, 
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MR. LOWE: Oh, yes, I am sorry. 

MR. AIDALA: And there was one other exhibit that 
was only admitted, not for the contents, but I think just 
for the fact that it was sent -~ the date. In oth words, 
it was not admitted for the contents. 


THE COURT: That was a letter from Mr. -- 


MR. LOWE: That was a letter from Mr. Sunshine 
to Mr. Rosenberg in which it was admitted for the purpose 
of showing it was sent, and then the testimony showed that 
thereafter Mr. Sunshine got an accounting or what purported 
to be an accounting, and never got any contradiction of his 


letter. 


be given that letter because it was not introduced for what 
its contents were. 


THE COURT: Well, it was admitted in evidence. 


MR. AIDALA: The point is the jury should not 
| 
| 


MR. AIJALA: It wes only accepted for one reason. | 

THE COURT: That is right, and it was told to on 
at the time why it was accepted. 

Anything else? 

MR. AIDALA: I object to them receiving that 
exhibit. 

THE COURT: Well, they haven't asked for it yet. 


Anything else? 
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2 | (NO response.) 
3 | THE COURT: Al] right, bring the jury back, 
4 | ("ury in box.) 
5 THE COURT: Just a couple of matters, 
i 
6 | At the onclusion of my remarks I referred to 


7 | a prior trial. What I intended to Say was the fact that 


| there was aprior trial does not enter into your consider: 


9 } in any way. There was certain testimony read and certa: 
! 

10 reference to itt on the examination of witnesses -- that is 

ll ! to be considered for whatever weight you want, but the fa 

12 | iat there was a prior trial is not to be taken into your 

13 | consideration in any way whatsoever. You ars entitled to 

14 | have any exhibits that you want. 

15 If you need the testimony reread or anything 1 

6 | that, just send a note throuqh the marshal and we will tr 

17 | to accommodate you as quickly as we can with whatever in- 
| 

18 | formation you desire. 

19 || Tt is ll o'clock at this time. I think it is « 

20 great convenience for jurors at this time of day not to gc 

21 out to lunch, but rather to have lunch sent in. The 

22 || marshal at some convenient time will be sent in and give 

23 you menus for you to make a sslection of what you want for 

lunch -- if you want to do it that way. 


If you go to a restaurant you will have to go 
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(Whereupon the two alternate jurors were 
excused from the courtroom.) 

THE COURT: Incidentally, when I said exhibits or 
‘estimony, you are also entitled co have the indictment with 
you. 

Willi vou swear the marshal. 

(Whereupon the deputy méershal was sworn.) 

THE CLERK: Will the jury panel please follow the 
marshal. 

(Whereupon the jury retired at 11.05 a.m.) 


THE COURT: Will you get all the exhibits to- 


gether. think you ought to go over them and see what 


they are. 


you all going to be nearby? 
MR. DERGER: Yes, your Honor. 
THE COURT: If any notes come from the jury, we 
will pass on them when they come in. If they ask for the 
exhibits, we will take care of them before we sent them in. 


All right. 
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(Time noted: £2320 as. m,) 

THE COURT: I have received the following note: 
ror deliberation we would need tapes and transcriptions of 
tapes with machine, 

Is the machine wound up? 

MR. LOWE: I hope so, your Honor. 

THE COURT: All phone bills. 

Are the tapes wound back? 

LOWE: Yes. 
BERGER: What are we going to do? 

THE COURT: Just a moment. Let's get everything 
out. You will know what we are going to do before we do it. 
Come up here and help him. 

All cancelled checks. 

Rosenberg's bank «account. 

Indictment document. 

You have got the phone bills? All phone bills, 
all cancelled checks, William Rosenbérg's bank account, 
and the indictment. 

You have the tapes and the recorder there too. 


Do you want to give that to me, please? 


MR. AIDALA: Is our ~‘jection to the transcript 


noted on the record? 


THE COURT: I will tell them that. 
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Call the jury in. 

(Jury in box.) 

THE COURT: I have your note here which will be 
marked as a Court exhibit: 

For deliberation we would need tapes and trans- 
criptions of tapes with machine entered in evidence; all 
plone bills -- which we have compiled here; all cancelled 
checks; a copy of William Rosenberg's bank account, and the 
indictment document. 

With respect to the tapes on the transcriptions, 
the transcripts were not entered into evidence. You are 
welcome to have the machine and the tapes with you. If 
you want the transcripts the way we did it here in court, 


you will have to come back in court and we will play the 


tape in here and you can have the transcript. If you just 


want the tapes, all you can have is what is in evidence. 
If you want to go in and listen to the tapes and play them 
yourselves, you are welcome to do that. If youvwnt to come 
in here and have the transcripts available, let me know. 

In the meantime, we will send in all that you 
request. If you want the transcripts made and the tapes 
played, come back here and we will play them for you. 

We have an electronic expert there? There is 


eject button here and you can put the tape in, and there 
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® solid square mark in there, which is a stop. This starts 


it, and then you can replay it, and there is a fast forward 


Above all, don't press the red button, 

I will leave it in this position, 

there is an exhibit mark on there which, I 
Suppose, if it interfers with your playing it, you can 
remove it, 

Did you want the first tape put in? I will do 
that. 

I have been told that it has been rewound to 
its Starting point. 

The other exhibits, Mr. OWS, Please hand them 
to the marshal. 

(Pause, ) 

MR. LOWE: Shall we note on the record the 
designations: Government Exhibits oA, 2; 2B, 2C, 2E, 8, 
8A, 8B, 9, 7A, 9B, 22, 32, Defendant's Exhibit C, and a 


copy of the indictment. 


(The jury left the courtroom to continue their 


deliberation, 


(Court Exhibit 2 marked.) 
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(Time noted: 2:26 p. m.) 

(In open court.) 

THE COURT: JI have received a note Stating, "May 
it please the court, the jury has reached a verdict." 

THE CLERK: Court's Exhibit Je 

(Court's Ex>ibit 3 is marked.) 

(Jury present.) 

THE CLERK: Madam Forelady, has the jury agreed 
upon a verdict? 

THE FORELADY: May it please the court, the 
jury has agreed on a verdict. 

THE CLERK: How do you find for defendant 
William Rodman? 


THE FORELADY: We find the defendant guilty. 


THE CLERK: How do you find for the defendant 


Rosenberg? 

Lak FORELADY: Ye find the defendant guilty. 

THE CLERK: Ladies and gentlemen of the jury, 
listen to your verdict as it now stands recorded. You say 
you find the defendant William Rodman guilty, you find the 
defendant William Rosenberg guilty, so Say you all? 

(All jurors indicate in the affirmative.) 

THE COURT: Do you wish the jury polled? 


MR. AIDALA: Yes, your Ilonor. 
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capable, conscientious and dedicated jurors our system 
would fail, and I think it is the greatest system of Silesideie’ 
in the world. I think we have the greatest country in the ! 
world, and part of that is the System of justice we have 


where disputes are resolved in the juryroom by people like 


yourselves. You can see by looking around in the associa- 


ions that you have had for the last few days that you all 
come from different walks of life, different businesses, 
different ideas, and the common mix of all of you coming 
in together and resolving a dispute in the fashim that you 
have, without bitterness and with discussion on the merits 
and accepting the law as it has been charged to you. 
It has been my great pleasure to have been 


associated with you and I want tothank you from the bottom 


of my heart for the service you have performed in this 


case. I do hope we meet again. 
You are discharged from further service. That 
is an extra bonus. I am told that usually your checks 
will be mailed to you in due course. 
Thanks for all you have done and it has been nice 
to be with you. 
(Jury excused.) 
THE COURT: I think, gentlemen, it is about six 


weeks to get a presentence re ort and I will set sentence 
g I Pp 
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for May 19 at 9:30. 

You may reserve your motions until the date of 
Sentencing. On the other hand, if you gentlemen believe 
you have complicated or involved questions of law I would 
expect by May Ist a written motion or memorandum of law and | 
would expect the government to respond to that within a | 
week so that I can have it all before me on the date of | 
sentencing. You gentlemen may very well have some comp licatr: 
questions of law involved here, and rather than just a 
perfunctory motion at the time of sentencing, as I say, 
if it is involved, why submit to me a memorandum by the 
first of May and the government shall have a week thereafter 
to reply. | 

MR. LOWE: Judge, if I might point out, I nekbaial 
the calendar indicates May lst is a Saturday. 

THE COURT: Get it in on April 30. 

You will get yours in on the following Friday. 

What is the situation with respect to bail? 

MR. LOWE: Your Honor, I don't know exactly what 
it is. I believe both defendants are on personal recogni- 


zance bonds in some amount that I have no objection to 


continuing. 


THE COURT: I think the indication in my file is 


that they are both released on their own recognizance. 
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Has there been a surrender of the passports? 

MR. AIDALA: I have Mr. Rosenberg's passport. 
Mr. Lowe indicated he had no objection to my holding the 
passport. 

MR. LOWE: That is correct, your Honor. 


THE COURT: We will continue bail as presently 


Gentlemen, you have an appointment with me, 
as I have indicated, on May 19 at 9:30. I am scheduled 
to be in courtroom 1505. We do get shifted around in our 
courtrooms. I suggest that you consult with your counsel 
and your counsel consult with you several days beforehand 


to reconfirm that you have an appointment with me. Your 


failure to appear before me may result in your being charged! 


with bail jumping, a separate offense, for which the 
maximum penalty is five years in jail and a $5,000 fine. 
You should go down to the Probation Department 


and get the necessary information from them. 
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